The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


The Challenge for Banking 1061 
International Investment and World-Wide 1067 
Give Serious Thought Your Safe Deposit 1070 


National Bank Cannot Recover Accommodation Payee Note 1073 
Wife Signing Note Accommodation Maker for Husband’s Debt 1080 
Evidence Delivery Insufficient Constitute Completed 1084 


Stipulation Note Relative Collection Fees 1088 
Judgment Note Containing Illegal Clause Held 1097 
Note Given Employee Violation Federal 1103 
Corporate Co-Maker Note Cannot Plead 1108 
Savings Bank Not Compelled Pay Depositor’s 1109 
Breach Executory Warranty Between Maker and 1110 
Note Transferred Gift Held Unenforceable 1114 
Notes Less Than Face Value Accepted Payment 


For full table contents see page 


BANKERS PUBLISHING COMPANY, 465 Main Street, Cambridge 42, Mass. 


€ 


OTHER OFFICES 
THE UNITED STATES 
LOS ANGELES 
SAN FRANCISCO 
SEATTLE 
PORTLAND (ORE.) 


TRINIDAD 
PORT SPAIN 


CUBA 
HAVANA 


JAMAICA 
KINGSTON 


BARBADOS 
BRIDGETOWN 


NEWFOUNDLAND 
ST. JOHN’S 


LONDON, ENGLAND 


Prompt and Reliable 


INFORMATION ABOUT 
CANADA 


our 516 Branches Canada the New 
York Agency close touch with every phase 
Commercial and Financial activity the Dominion 
and well equipped assist and serve corpora- 
tions, firms and individuals interested Canada. 


THE CANADIAN BANK 
COMMERCE 


HEAD OFFICE TORONTO, CANADA 


S. H. LOGAN, President A.E. ARSCOTT, Executive Vice Pres. 
S. M. WEDD, General Manager 


BRANCH 
LOMBARD STREET C.E. 


NEW YORK AGENCY: Exchange Place and Hanover Street 


Bank Accounting and Audit Control 


JAMES POTTS 
Auditor 
First NATIONAL BANK BosTON, Mass. 


This book study accounting and audit control applied 
banking. starts with typical statement large bank. 
This broken down into more detailed list accounts and 
each account then traced back the transactions which gave 
rise it. doing the accounting procedure involved 
studied and also the audit control factors which may appli- 
cable each case. 

The book profusely illustrated with various forms used for 
audit control. should value not only the student 
bank accounting but comptrollers, auditors and bank execu- 
tives general well public and bank 
examiners. 

Price Delivered 


THE BANKERS PUBLISHING CO. 
465 Main Street, Cambridge, Massachusetts 


For the bank credit man... 
THE EVALUATION 


RECEIVABLES and INVENTORIES 


CREDIT ANALYSIS 


EDWARD GEE 


CHAPTER HEADINGS 
Factors Commercial 
Analysis 


The Financial Factor 
Commercial Credit Analy- 
sis 

Balance Sheet Analysis 


Receivables and Inventories 
the Balance Sheet 


The Analysis Receivables 


Ratio-Aging Receivables 
Sales 


Bad Debt Losses and Re- 
serves 


Quality Ratio for Ac- 
counts Receivable 


Trade Notes and Accept- 
ances Receivable 


The Analysis Inventories 


The Further Analysis In- 
ventories 


The Valuation Inven- 
tories 


Special Inventory Methods 


Miscellaneous Inventory 
Considerations 


Concluding Summary 
Appendix 
Bibliography 


ERE new book for the bank 

credit officer and statement analyst 
which focuses its attention the evalua- 
tion trade receivables and inventories. 
The author believes that these two elements 
should form all-important part mak- 
ing credit decisions and this book con- 
siders great detail the various factors 
considered their appraisal. 

Alexander Wall, the opening sentence 
the foreword his excellent work 
“How Evaluate Financial Statements,” 
writes: “There are many elements 
considered reaching credit decision and 
too many books attempt cover too 
many elements, with resultant thinness 
verbose text.” 

this book Mr. Gee takes two all- 
important elements the statement and 
outlines length new 
techniques and principles for appraising the 
soundness these assets and treats exhaus- 
tively their possibilities sources 
extension. 


Sent Approval 
would glad send this book 


five days’ approval any bank banker. 


Price $3.5 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


Vol. 


DECEMBER, 1944 


No. 


Contents 


BANKING ARTICLES 


The Challenge For Banking Leader- 
ship—Floyd Condit ......... 


International Investment and World- 
Wide Recovery—Herbert Spero.. 


Give Serious Thought Your Safe 
Deposit Business James 


BANKING LAW ARTICLES 


National Bank Cannot Recover 
Accommodation Payee Note.. 


Liability Maker Note Executed 
Prior Legal Existence Origi- 


Wife Signing Note Accommoda- 
tion Maker for Husband’s Pre- 
Existing Debt Sufficient 


BANKING DECISIONS 
Written Designation Donee 
Property Without Evidence 
Delivery Insufficient Constitute 


Stipulation Note Relative Col- 
lection Fees Incurred ........... 


1061 


1067 


1070 


1073 


1076 


1080 


legal Clause Held Valid ........ 


Note Given Employee Viola- 
tion Federal Statute Held 
Without Consideration and Un- 


Corporate Co-Maker Note Cannot 


Savings Bank Not Compelled Pay 
Depositor’s Funds Court Order 
Without Presentment Passbook 


Breach Warranty 
Between Maker and Payee Not 
Pleadable Against 


Note Transferred Gift Held Un- 
enforceable Against 


Notes Less Than Face Value 
Accepted Payment Debt 


TRUST and TAX 
INVESMENT AND FINANCE 


(Volume 61).... 


THE BANKING LAW JOURNAL published monthly 
the each month. Subscriptions, $8.00 year the 
United States and possessions; $9.00 Canada and foreign 


countries. Single copies cents. 


Copyright, 1944, Brady 


Publishing Corporation. Entered as Second Class Matter at the 
Post Office Boston, Mass., under the Act March 1879. 


1103 


1108 


1109 


1110 


1114 


BANKERS PUBLISHING COMPANY, Publishers 
465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith Warren, Editor and Publisher; Puglisi, Business Manager 
Joseph Nobile, Legal Editor; Oscar Lasdon, Rudolph Nobile, Associate Editors 


New Yorx Orrice: FRANK SYMS 
505 Hill 2-0326 


The Banking Law Journal combined with The Bankers Magazine file banking, reference 
end public libraries and indexed every month the Industrial Arts Index and the International 


VALUABLE AID... 
BANK BOND INVESTMENT 


AND 


SECONDARY RESERVE 
MANAGEMENT 


PAUL ATKINS 


Security Valuations 
Before the Courts and Board Tax Appeals 
Special Liquidator Securities for the 
Comptroller the Currency, 1932-1987. 


Subjects discussed 
this book 


The Non-Local Earning Assets 
Bank—a Management 

The Analysis the Balance 
Sheet Position Bank 

The Analysis the Income 
Position Bank 

The Analysis the Past His- 
tory Bank 

The Evaluation Securities 
General Discussion 

The Evaluation Gov- 
ernment Securities 

The Evaluation State and 
Local Government Securi- 


ties 

The Evaluation Railroad 
Securities 

The Evaluation Public 
Utility Securities 

The Evaluation Industrial 
Securities 

Economic, Business and Poli- 
tical Factors 

Sources Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves 

Secondary Reserve Policies 
and Programs 

Investment Account Policies 
and Programs 

The Purchase and Sale 
Securities 


HIS one compact volume contains the 
most complete and thorough discus- 
sion yet appear that difficult and 
perplexing phase banking administra- 
tion—the management the bond port- 
folio bank. 

increasing amount attention and 
discussion have been given recent 
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study and analyze his own bank for the 
purpose policy formations and admin- 
istration this field. Mr. Robert 
Hanes, former President the American 
Bankers Association, says, you must 
your 
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The Challenge for Banking Leadership 


President, Illinois Bankers Association, and President the First National Bank, 
Beardstown, 


The president the Illinois Bankers Association believes that 
the coming year will one the most important all banking 
history, and presents challenge banking leadership. This 
article based recent talk group meetings Illinois. 


all could live one hundred 
years, you might never see 
more important year than the 
year ahead. will tremen- 
dously exciting year, full 
strange and confusing events— 
events that must fitted together 
like pieces from jig-saw puzzle, 
because nothing will more essen- 
tial our peace mind than 
understand what going the 
world today. Therefore believe 
that reach this understanding 
there are five outstanding facts 
bankers must remember. 


GOOD CONDUCT and 
getting credit for it. con- 
duct,” the case banks and 
banking, includes every activity 
the bank that affects the public, 
the bank’s customers and its em- 
ployees “getting credit for it” in- 
volves the use publicity vari- 


ous forms means dissemi- 
nating information. impor- 
tant aspect bank not 
much what says about itself 
what does. This basic fact 
which frequently misunderstood 
overlooked. The fundamental 
purpose sound program must 
establish belief and faith 
throughout the community the 
sincerity and honesty purpose 
must increase and encourage 
the public mind the highly desir- 
able attitudes respect, friend- 
ship, confidence, loyalty and pride. 
Once this has been done, fairly 
easy crystallize these favorable 
attitudes into definite habits 
patronage. 


PROFITS. large propor- 
tion bank executives, not 
mention employees, not clearly 
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recoghize that while public con- 
fidence and friendship mean actual 
financial advantage, public indif- 
ference and criticism are often 
very costly them. Some are 
tempted think that, having 
taken part few community af- 
fairs, made few talks and in-- 
serted few ads the papers, 
they have done all that desirable 
practicable strengthening 
the ties between their bank and the 
public. 

the banking field today 
pretty certain that profits will 
small for the bank that does not 
have host loyal and under- 
standing friends. Ever-increasing 
competition from other banks and 
outside agencies that perform 
banking services, plus lower per 
transaction profits, should make 
this fact clear most bankers. 
few specific advantages that 
think will result profits are: 

speeded up, which will lessen com- 
plaints and bring more ready co- 
operation. 

Valuable credit information 
will obtained. 

Many new customers will 
brought in, because customers 
“sold” your bank will 
others. 

Employer-employee relations 
within the bank will improved. 

Lastly, your bank will enjoy 
greater prestige the community. 


SINCERITY. Above all 
things, program for sincerity 
umbrella protect your bank 
against the rain unpleasant 
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public opinion, nor whitewash 
cover its defects. Basically, 
must sincere and founded 
fact. Otherwise, instead serv- 
ing umbrella, may prove 
boomerang which returns 
smite the thrower. 


goal for your bank’s program, 
sense direction important. 
well establish, first, where you 
stand the eyes the public 
when you begin; and second, where 
you are attempting and 
what you want accomplish. The 
process taking your bearings 
before setting out for your goal 
might ask yourself these 
questions 

(a) What the actual feeling 
the people this community 
towards the banks, and towards 
bank particular? 

(b) What doing and 
what are the people bank 
win their confidence and good will. 

(c) enough being done dis- 
pel the negative ideas that exist 
about banking; are people this 
community being made feel con- 
fidence banks; are they being 
made feel home and ease 
while the bank, and are they be- 
ing made realize that the bank 
values and genuinely appreciates 
their patronage and friendship? 

general, the goal this pro- 
gram should encourage 
favorable impressions about bank- 
ing and your bank particular. 
Bank services are varied and ade- 
quate. They are helpful terms 
what people need and want. 
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Banks serve all the people directly 
and indirectly. 


PERSONALITY. What 
your bank? your bank 
the sum total all the things 
inside and all the experiences 
all the people who have been 
any way, even slightly, contact 
with it. Like any human institu- 
tion, immeasurably complex— 
far too complex, fact, 
“swallowed whole” any one— 
just each individual human 
thoughts, emotions, qualities 
which even the trained psycholo- 
gist can only dimly understand. 
Fortunately, however, people 
not try assimilate all the facts 
about anything all 
Neither they make their 
minds about institution, ob- 
ject, individual only after 
endlessly examining the many 
small details that into its his 
make-up. 


Qualities for Leadership 


Having presented some these 
requisites, let consider the five 
qualities that are essential for 
banking leadership today. 

How can the banker train him- 
self sound judgment and 
decisive, courageous, 
tent action line with his find- 
how can inspire that con- 
fidence and loyalty throughout his 
organization which makes his busi- 
ness team instead rabble? 

First all, the banker today 
and the future must know—he 
must have knowledge. There are 
countless people who are crammed 


with information, but totally lack- 
ing knowledge. place 
guesses, conjectures, and preju- 
dices, must substitute knowl- 
edge. The difference between 
knowledge and information, 
thinking it, that knowl- 
edge clean-cut grasp all the 
facts you need order solve 
your problems; while information 
encyclopedic, but 
not necessarily complete and per- 
tinent. The well-known scientist, 
Professor Michelson, once an- 
swered question regarding cer- 
tain study was making fol- 
“When get through, shall 
able nine days measure 
certain piece land other- 
wise would take nine When 
the banker the future has 
gathered his facts and clarified his 
viewpoint, will able cut 
through new road his objec- 
tive that may turn weeks into 
days. 

come then the second es- 
sential successful banker 
imagination. Perhaps something 
the difference between knowl- 
edge and information depends 
upon the constructive imagination 
that brought bear upon the 
facts, for facts themselves are 
not important except their in- 
fluence projected and their des- 
tiny foretold. 

The banking business, frankly, 
was for many years transacted 
within four stone walls. with- 
the present generation that 
banking has very largely broken 
away from behind the four walls, 
without sacrificing its ability 
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pass upon credits with cool 
judgment, has given some rein 
constructive imagination. 

believe that there are going 
further fundamental changes 
our financial and economic life, be- 
fore which tradition and preju- 
dice will prove blind leader- 
ship. banking leaders the 
future must think, imagine, dream 
—and then work out the substance 
their dreams. The character- 
istic the great thinkers any 
field has always been their freedom 
from tradition and their ability 
give their imagination free rein. 
Originality always follows imagin- 
ation. imagination depen- 
dent most the great inventions 
and forward movements our his- 
tory. Imagination takes facts 
materials and from countless un- 
related parts combines unit that 
produces accomplishes some- 
thing new the world. course 
any can cite examples where 
imagination which has head- 
long the pursuit new ideas 
has suffered severe losses. But how 
much greater, immeasurably, have 
been the losses inflicted frozen 
adherence outworn methods. 

All the elements that make 
the radio were existence before 
the radio was invented. These 
elements were combined the im- 
something new and impor- 
tant its day the invention 
printing. The Northwest had all 
the resources before Jim Hill 
used his imagination and then 
brought into existence great new 
empire the North. The basic 
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essentials our Federal Reserve 
System were existence before 
the act was passed, under which 
these forces were interrelated and 
placed operation. 

Imagination the intangible, 
the spirit, the flame, the breath 
life that animates common clay. 
Nothing more essential lead- 
ership than imagination; yet 
must controlled, constructive, 
balanced. The leader must tread 
the high ground that lies between 
iron-bound tradition 
bridled dreaming. 

And arrive the third 
essential quality the young 
bank executive sound thinking. 
The balancing quality that must 
linked with imagination sound 
thinking. The dreams 
himself castle the air. The 
man with imagination and ability 
think consecutively dreams 
castle and delves into the earth, 
plans foundation able bear 
the crushing weights above it, ac- 
tually erects his beams and arches, 
and builds solidly the very 
pinnacle the structure. 


The Ability Think 


Cultivate the thinking habit and 
the ability think. should 
not carried away the idea 
that this day rush and hurry 
there something sacred about 
the snap judgment the go- 
getter. Emerson once said that 
the hardest job the world 
think. Perhaps that why some 
bankers the past seemingly 
chose figure ten twelve hours 
day rather than face man- 
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agement problem think 
through the point where they 
were able lead attack upon 
it. How many bankers are there 
who daily sit down alone, with the 
door shut against the deadly rou- 
tine detail, think through in- 
dependently upon some major 
problem bank operation that 
confronts them? How many banks 
are there whose policies have been 
determined the directors and 
officers through logical thinking 
based upon all the factors in- 
volved? 

Some may feel that imagination 
and thinking are synonymous. 
believe, however, that have here 
three separate and distinct essen- 
tials leadership knowledge, 
imagination, thinking. Too many 
bankers have looked the prob- 
lem declining profits hope- 
less one. They lacked the imagina- 
tion dream better day. 
Some have set wrong standards 
and thus brought their institu- 
tions grief. They lacked 
edge. Others have misinterpreted 
the figures and have arrived 
conclusions that involved them 
trouble. They lacked the ability 
think straight. 

Initiative 

The fourth essential leader- 
ship initiative. There are 
surprising number people who 
know how their business should 
organized and operated, but who 
nothing about it. There are 
intelligent thinkers who lack the 
impulse, the ambition, the initia- 
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tive put their ideas and convic- 
tions and dreams into practice. 

Banking needs more self-start- 
ers. needs more leaders who 
are convinced they are right and 
who are determined see the mat- 
ter through. There are plenty 
bankers who have thought set- 
ting service charges, float 
charges, and other plans for level- 
ing the bank’s profits but they 
have failed act. While some 
hesitate and question whether their 
conclusions are correct, while 
others procrastinate and wait for 
someone else take the lead, while 
still others claim the time not 
yet ripe, the true leader rallies his 
organization and carries the mat- 
ter through. 

One the nation’s leading 
bankers once said that the hardest 
task his career was get out 
his overalls. Even when per- 
son has all the essential qualifica- 
tions for success, may take 
great courage and initiative 
shoulder responsibility and step 
the head the column. The 
greatest losses history have been 
the lives the millions whose 
powers remained dormant all 
through their lives. 

One other work 
application, resolute, per- 
severing, tough-fibered. 


There has never been army 
which the rank and file did not 
picture the leaders enjoying 
ease and luxury. But the great 
military leaders—Caesar, Napo- 
leon, Grant, Pershing, MacArthur, 
Stillman—were inde- 
fatigable workers. They had al- 
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most unbreakable health. They 
had bulldog tenaciousness. Early 
and late they were their prob- 
lems. They outdid other men 
leadership, just engine that 
runs longer and faster will outdo 
the motor that slows down, that 
runs intermittently, that never 
produces any twenty-four hours 
all the power that maximum 
operation would derive from it. 

Business full the romance 
youngsters whose chief charac- 
teristic was working hard and 
keeping it. 

There was green farmer boy 
who decided would rather stand 
behind counter than follow 
plow. seemed obviously 
lacking sales ability that for 
time merchant would hire him. 
failed his first position, and 
his second his salary was re- 
duced. even agreed that 
was misfit—but stuck. Out 
his first five stores, believe, 
three failed. But persisted and 
worked hard. And that boy, Frank 
Woolworth, became the great- 
est retail merchant the world 
with store every city eight 
thousand more population 
this country. 

There was another lad who 
clerked grocery store sixteen 
hours day and studied mathe- 
matics his odd moments. be- 
came interested the doings the 
steel plant whose employees traded 
this store. began study 
steel and sought position the 
plant. carried surveyor’s 
chain and drove stakes. night 
studied mathematics and engi- 
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neering. did not despair. 
could not diverted. kept 
the pressure for seven years. 
And that boy, Charles Schwab, 
mastered the iron industry and be- 


came one the greatest industrial 


leaders this country. 

There was young man named 
Cyrus McCormick, who worked 
and waited eight harvest times for 
chance sell queer new con- 
traption. 

Finally sold reaper—and 
the revolution the agricultural 
industry began. 

There was lad who sold 
papers ona train. When grew 
up, several million men and score 
billions dollars capital 
were given profitable employment 
through his inventions. Even 
middle life, Thomas Edison con- 
tinued work twenty hours 
day, necessary, accomplish 
his purpose. 

Leadership not play. Leader- 
ship the banking the future, 
have tried visualize it, offers 
countless positions varying op- 
portunity, which the highest 
pinnacles will carry almost un- 
bearable responsibility the new 
era that may lie just over the next 
hill. There will men with the 
fire and iron qualify even for 
these places. Such men must have 
had the very finest preparation 
and the most grueling tests which 
the banking profession knows. 
Their reward will the attain- 
ment these highest pinnacles 
achievement, and the rendering 
immeasurable service their 
times. 


International Investment and World-Wide 


Recovery 
HERBERT SPERO 


School Business and Civic Administration, The City College New York 


United States may 


come the world’s after 
the war. The first steps along this 
road have already been taken. 
months ago, the Netherlands 


_government arranged $100,000,- 


000 bank credit here. Our own 
government, may observed, 
-also sponsoring International 
Bank for Reconstruction and De- 
velopment. Winthrop Aldrich 
the Chase National Bank ap- 
proves foreign loans but favors 
the existing Export-Import Bank, 
which has accumulated valuable 
experience foreign credit opera- 
tions, the agency for extending 
such accommodations. 

any event, regardless the 
method finally settled for 
granting aid the war-stricken 
world, capital export should 
speeded. These exports will revive 
industry home and abroad just 
lend-lease put new life-blood 
into the war machine our allies. 
Consider the case Great 
Britain, where reconstruction will 
prove costly because the heavy 
bombing and rocket damage sus- 
tained. Capital equipment, ruth- 
lessly used for war production, will 
need replacement large scale, 
and funds are necessary for such 
replacement. 


must realized that Britain 
has had sell $4,000,000,000 
foreign assets and incur more than 
$8,000,000,000 
bilities. addition, she under 
obligation the United States 
for lend-lease. the case Hol- 
land, the malicious destruction 
Dutch industry and. agriculture 
will also require much capital for 
replacement. 

Europe must not forced 
literally dig itself out its ruins 
without outside help. Such 
approach, must realized, will 
hamper continental well 
American industry. 

When the war over, drastic 
cut war orders will confront 
American industry and will 
seeking new business. Capital ex- 
port can provide part this new 
work time when our factories 
will able turn out new con- 
struction materials freely. 

Mr. Aldrich has noted that 
“England’s difficulties connec- 
tion with her balance payments 
will persist until she has been able 
reconvert her industries and 
re-establish connections with for- 
eign purchasers her products. 
the meantime, she will need for- 
eign funds order import food 
and essential raw materials.” 
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therefore believes that the United 
States should provide England 
similar financial assistance made 
available the other foreign 
nations lacking dollar exchange, 
the demand for American goods 
will unprecedented. World in- 
dustry will given new start. 


International living standards will 


improved and more vital eco- 
nomic life will result. Once the 
“grants-in--aid” have 
wheels business whirling, for- 
eign security sales will profit- 
able and essential means inter- 
national trade. 


course, American investors 
who remember the flagrant foreign 
loan defaults the 1930’s may 
ask, “Where come in? What 
assurance have that the loans 
will repaid?” 

reply, can only asserted 
that both foreign and domestic 
policy must international and 
imperative that avoid the 
totalitarian business tactics the 
Naturally, foreign govern- 
ments would get credits only 
they eliminated such trade barriers 
high preferential tariffs, ex- 
change controls, licensing agree- 
ments, undervalued currencies. 

The United States creditor 
power also must mend its ways. 
Hangovers from earlier national- 
istic programs blocking the free 
flow goods and services must 
eliminated. this connection, 
the Johnson Act barring the sale, 
the United States, securities 
any country default allied 
debt payments our government, 
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stumbling block. Retention 
this dead wood uneconomic 
past would paralyze the whole in- 
ternational recovery program. 
retained, this legislative barrier 
will halt the flow American 
capital abroad, arouse bitter in- 
ternational feeling, and interfere 
seriously with world trade. 

Another obstacle 
best,-the United States would 
well consider this war-loan 
long-term credit. repay- 
ment cash would almost 
impossible burden the debtors. 
would divert available foreign 
exchange from the purchase 
thwart European and Asiatic re- 
covery, and interfere dangerously 
with repayment loans. 

Under the Lend-Lease Act, the 
President has the power fix the 
terms and conditions upon which 
any aid authorized, well 
the method repayment. 
must not allow the settlement to. 
choke the channels normal 
international business. Otherwise 
hard feelings will again plague 
and are likely arouse deep- 
seated prejudices—as did the 
inter-allied debts after World 
War 

American trade policy must 
designed expedite repayment 
foreign loans. creditor 
nation must welcome goods and 
services. cannot afford 
repetition our creditor experi- 
ence the 1920-30s when the bal- 
ance payments was our favor. 
Purchase foreign commodities. 
will also aid American business. 
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These purchases, providing dollar 
exchange, will add the total de- 
mand for American goods. far 
back 1934 Sumner Welles 
pointed out our need for foreign 
trade, when testifying favor 
the Hull Reciprocal Tariff Pro- 
gram. said: 

“In 1929 the nations the 
world exchanged over 
dollars’ worth goods. Our share, 
that gigantic export trade was 
over billion dollars—15 per cent 
all international commerce. 
Five billion dollars lot money 
—more than the President re- 
questing for the whole Works-Re- 
lief Program for next year. Yet, 
being told that those billion dol- 
lars exports were not quite 
per cent the total production 
the United States 1929, some 
people have hastily concluded that 
the whole parcel the export 
trade hardly worth the worry. 
knows that without cotton exports 
half the cotton acres the 
south would lie fallow, refutation 
that doctrine needless. The 
raiser hogs, the grower 
and apples, the canner 
fruit, the tobacco plantationist, 
the oil driller, the automobile 
manufacturer and many 
others need reminder the 
importance foreign markets.” 

Today, 1944, the United 
‘States has already negotiated re- 
trade agreements with 
‘twenty--seven nations. And this 
tariff rates generally. 

American monetary policy must 
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also stabilized. This stability 
can strengthened through the 
repeal the Thomas Inflation 
Greenback Amendment 1933, 
and the sections The Gold Re- 
serve Act 1934 giving the Sec- 
retary the Treasury and the 
President power fix the buying 
and the selling price gold 
any point the Secretary “may 
deem most advantageous the 
public interest.” 

The public interest should 
served now constant gold dol- 
lar value. Such dollars will com- 
fears will not plague the 
the borrowing and buying foreign 
governments will not worry over 
the loss dollar value. Our money 
will the major international 
currency and will circulate all 
leading markets and financial cen- 
ters. Its exchange value will 
unquestioned. full measure 
world trade will result. 


The maturities new foreign 
loans must also take account 
the reconstruction period’s length. 
European and Asiatic peoples 
have suffered terribly through 
more than five years war. Labor 
and capital have been stolen and 
destroyed. Resettlement mil- 
lions refugees must effected. 
The job will not quick and 
easy one. 

Political and 
tarianism are 
American economic and social in- 
terests. Our government must 
encouraged capital, labor, and 
industry recognize its oppor- 
tunity and act promptly. 


Give Serious Thought Your Safe 
Deposit Business 
JAMES McBAIN 


Secretary the New York State Safe Deposit Association, and Assistant Treasurer 
the Chase Safe Deposit Company, New York City 


The following article based recent address before the 
Connecticut Safe Deposit Association. Mr. McBain points out 
importance employing only well-trained personnel the 
safe deposit business where the potential liability just one 
box may reach into the thousands. 


ANKERS today are thinking 
about their safe deposit business. 
Things are happening bring the 
subject safe deposit repeatedly 
the fore. 

The difficulty obtaining 
keeping trained personnel banks 
much safe deposit problem 
especially important that de- 
partment 
trained properly, since when 
granting accesses boxes banks 
are usually dealing with princi- 
pals personally—not with agents. 
handled mail can some bank- 
ing transactions. mistake made 
this department not easily 
corrected, all, and its scope 
may not known for consider- 
able time. The volume rentals 
and accesses multiplies the number 
chances for error. 

There has been lot talk 
about cash boxes and this 
true, the extent liability mul- 
tiplied and the job identifying 
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property, loss alleged, is. 
made more difficult. Potential lia-. 
bility here may thousands and’ 
millions and may attach the. 
rental just one box. 

indication the concern, 
with which bankers view this busi- 
ness, can point the 
policy some banks New York 
State conduct the business in; 
the name affiliated safe de- 
posit company. 

our state, the original 
safe deposit operations was to- 
ward separate companies. 
reason for this was that when 
safe deposit business began about 
1865 the first organization offer- 
boxes for rent was not bank but 
safe deposit company. 
idea spread, however, banks 
state and elsewhere started in- 
stall safe deposit boxes and oper- 
ated the vaults departments 
the bank. Relatively few them 
that time organized 
companies, despite the fact that 
separate company probably 
the liability the parent bank. 
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New York State today the 
majority the banks operate the 
business themselves, although 
some banks, especially larger ones 
and particularly those the met- 
ropolitan district, 
maintain separate affiliated com- 
panies. Several independent safe 
deposit companies also operate. 

recent years the limitation 
liability has become less impor- 
tant factor determining 
how safe deposit functions shall 
carried on. When the New York 
State Banking Law was amended 
dispense with double liability, 
there was less incentive than be- 
fore for the organization sepa- 
rate safe deposit companies. This 
fact, combined with the trend to- 
ward multiplicity corporation 
reports and the increasingly diffi- 
cult requirements various gov-- 
ernmental agencies, has caused 
marked decline the number 
these separate entities. 


There doubt, however, that 
the limitation liability 
really serious question. Just be- 
cause large banks have separate 
corporate entities, and the ma- 
jority smaller banks have not, 
proof that the risks are 
would greater the larger 
banks. reverse may be, 
and probably is, true. The num- 
ber size boxes rented 
measure potential liability. The 
contents just one small box 
small bank could greater risk 
than the contents number 
assorted boxes larger bank. 
The smaller bank may also more 
vulnerable because its size and 


because its location. The idea 
estimating the deposit liability 
bank many times the 
capital and surplus does not apply 
the safe deposit business, since 
one small box could contain value 
all out proportion the so- 
called deposit-capital ratio. The 
“know how” good safe deposit 
practice may described “pri- 
mary insurance” against the pos- 
sibility any claim ever being 
proved against bank. 

Another “straw the wind” 
proving the point that bankers are 
becoming concerned about their 
safe deposit business interest 
shown insurance coverage. In- 
surance, however, alternative 
safe For one thing, 
even the adequacy the amount 
coverage hard judge. Safe 
operation may called primary 
insurance. Liability insurance 
the form policy has been said 
mentary, whichever you want 
it. Too much reliance should 
not placed upon the fact that 
you have insurance the extent 
that safe operation your busi- 
ness can disregarded. Alleged 
losses, proven not, against your 
bank, despite insurance coverage, 
may very bad public relations 
for you and for other banks 
your community, especially 
carried court. They also place 
your employees and officers 
embarrassing position. Safe opera- 
tion should reduce the number 
claims which must paid and, 
theoretically, minimize the insur- 
ance premium cost for all us. 
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Can You Answer These Questions? 


give idea the intric- 
acies the safe deposit business, 
here are few representative ques- 
tions which every safe deposit 
manager should able answer: 

safe key left safe door 
while customer goes booth? 

safe door left open while 
customer goes room? 

May help given customers 
handling contents boxes, such 
cutting coupons, etc.? 

Must customer enter vault 
with key get box return it? 

Are booths and stationery 
examined after each occupancy? 
How are sure that booth will 
not occupied second cus- 
tomer before examination? 

keys are returned mail 
with letter stating box empty, 
what done? 

employee box renter 
brings key and says his em- 
ployer wishes him see key 
for his box, would permit 
tried the lock? 

How are applicants for boxes 
identified? Must they furnish 
references then later? 

How fast, consistent with 
safety and law, can wills, cemetery 
deeds and insurance policies re- 
moved after death? 

10. you hear insurance 
agent who advises against keeping 
boxes, what would you 
do? 

11. you receive phone call 
from someone seeking box de- 
cedent whose name 
with that one your renters, 
what. other information would 


required before you admitted 
having the box? 

12. Each time access granted 
what precautions are taken 
sure that the person, matter 
how well known, still authorized 
that particular box? 

13. Should lock changed 
after surrender? 

14. key found premises, 
what done with it? 

15. Which preferable the 
legal definition the business-— 
Bailment Landlord and Tenant? 

16.Will the safe deposit com- 
pany bank act letter from 
the box renter reading somewhat 
follows: “Please open box 
with enclosed key and ship con- 
tents me”? 

17. safe has combination 
without locked dial cover, how can 
sure only authorized persons 
open it? 

18. Are keys unrented boxes 
jointly individually controlled? 

19. May fiduciary delegate his 

20. What would you you 
found customer dead uncon- 
scious the floor coupon 
booth with his tin box standing 
open? 

21. What term should used 
referring the key which sets 
the lock for customer open 
his box with his own key? 

22. What would you you 
found key safe deposit box 
the premises your bank? 

23. advertise vaults 
“burglar proof,” “fireproof,” 
bombproof,” 
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National Bank Cannot Recover Accommodation 
Payee Note 


national bank its own right cannot recover paper 
which payee and the fact that bank the 
course voluntary liquidation does not change the rule. The 
liquidating agent selected the stockholders the bank and 
their agent. Such liquidating agent vested with the 
right creditors. This was held the case Whitesboro 
National Bank Wells, Court Civil Appeals Texas, 182 
Rep. (2d) 516. 

The maker, defendant the instant action, executed ac- 
commodation note payable plaintiff bank. Subsequent 
thereto the president bank executed his personal note same 
date and same amount accommodation note payable 
maker. This latter note together with two certificates bank 
stock were delivered the maker the president the bank. 
the time the delivery said note and stock certificates 
the maker, the president told the maker that she need not worry 
about the original note. 

was held that the president’s note was most indemnity 
favor maker original note and did not constitute con- 
sideration therefor remove original note from classifica- 
tion accommodation paper. The character the accommo- 
dation note was not affected the taking security for loan 
credit accommodation maker. The value received the 
maker the original note which would destroy her status 


“accommodation party must precede contemporaneous 


with the obligation upon the note. its opinion, the Court 
said: 
NOTE—For similar decisions see Digest (Fifth Edition) 38. 
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bank its own right cannot recover paper which 
accommodation payee. Commercial State Bank Ellington, Tex. 
Com. App., 359; Central Nat. Bank Lawson, Tex. Com. 

Cases holding that the Banking Commissioner Receiver may 
recover such paper, our opinion, neither expressly nor impliedly 
overrule the two cases above cited this proposition. That the bank 
the course voluntary liquidation, not think would change 
the rule. The liquidating agent selected the stockholders the 
bank and their agent. U.S.C. 181. 

Such liquidating agent not vested with the right creditors. 

voluntary liquidation does not import insolvency. First Nat. 
Bank Nichols, 294 Mass. 173, 200 869. 

The plaintiff relies upon the case Brand, Banking Commissioner 
Korth, 128 Tex. 488, 285, very strongly, and the cases 
there cited, Shaw, Commissioner, Borchers, Tex. Com. App., 
967; First National Bank Tulsa Boxley, 129 Okla. 159, 264 
Manufacturers’ State Bank, 177 Minn. 529, 225 891, 
582; Wiseman Gin Co. Gossett, Tex. Civ. App. 125 334, 
337; and Farmers State Bank Largent, Tex. Civ. App. 132 
482, 484. That the law announced these cases the law, cannot 
questioned and the soundness thereof perfectly apparent. Those 
cases, understand them, either imply expressly disclose the 
existence unsatisfied debts and creditors. The law for the pro- 
tection the creditors and those who deal with the bank their 
hurt and injury and not for the bank, party the transaction. 
understand those cases, not the naked fact the bank the 
hands some liquidating agency concurring with the other necessary 
facts that works the estoppel, but the existence unsatisfied debts 
creditors concurring with the other essential facts. said the 
last case cited, Farmers State Bank Largent (error refused), supra: 

“As general rule, notes made payable bank for the sole pur- 
pose concealing the true condition the bank and deceiving 
the bank examiner are without consideration and the bank, going 
concern, cannot recover thereon. (Citing authorities.) 

soundness such rule could not well doubted where the 
original payee solvent going concern demands payment the 
note, situation where not conceivable that the rights 
depositors, creditors, etc., may have arisen. However, that not the 
case before us. (Then follow the recitations insolvency.) 


take there can difference where there total lack 
any showing the existence debts and creditors. repeat, 
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there allegation insolvency the existence debts and 
creditors, nor any proof thereof this record. other words, there 
showing any injury anybody. 

This record will more justify the presumption there are un- 
satisfied creditors than will the supplied funds sufficient 
satisfy all claims full. too elementary that injury must 
plead and proved before cause action arises require the citation 
authorities. However, substantiation the proposition the 
rights third parties must intervene and debts and creditors must 
shown, cite: Iglehart Todd, 203 Ind. 427, 178 685, 
and cases cited, and First National Bank Reedley Reed, 198 Cal. 
252, 244 368. 

our view the case there estoppel established, and the 
sole remaining question whether not the note accommodation 
paper. 

understand the appellant concedes the note would without 
consideration and accommodation transaction except for the execu- 
tion and delivery the $2,500 note the president, accompanied 
with the delivery the two stock certificates. The time and manner 
this has already been set out. All the facts disclosed are recited. 
There was agreement explanation the purpose, except the 
president told Mrs. Wells she would not then have worry about the 
$2,500. regard this more than indemnity under- 
taking hold her harmless against any loss she might incur reason 
the execution her note. The Bank has not been out any money 
anything else reason the transaction. has suffered loss 
any character, nor there any showing claim that anyone else 
has, unless the estate the deceased president. The money she 
has collected came from that estate, and there intimation any 
understanding between her and the estate, any, concerning what may 
occur the termination all litigation growing out the transac- 
tions that have transpired. 

There are other reasons why the note sued may not deprived 
its accommodation character. said, S., Bills and 
Notes, 298, subsec. that the character the paper 
not affected the taking security for the loan his credit, and 
the proposition supported many very respectable authorities 
there cited, and that the accommodation party must receive something 
else other than the mere chance not losing called upon pay, 
citing First National Bank, etc., Boreing’s Adm’x, 173 Ky. 327, 190 
1106. has also been held, construing Section the 
L., Vernon’s Ann. Civ. St. art. 5933, that the value received 
within the meaning thereof, must precede contemporaneous with 
the obligation upon the note; otherwise the party would accom- 
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modation party when the note was given and would cease when 
the subsequent payment was made him, Gruber Friedman, 102 
Conn. 34, 127 907, quoting Morris County Brick Co. Austin, 

conclude therefore, the trial court was not error and the 
judgment affirmed. 


Liability Maker Note Executed Prior Legal 
Existence Original Payee 


Where payee corporation not incorporated time notes 
are executed and delivered maker but its corporate existence 
began sixteen days later, the maker liable under Florida law 
holder due course. The maker estopped from denying 
payee corporation’s legal existence time the general de- 
livery the notes. Alropa Corporation Myers, Dis- 
trict Court, Delaware, Fed. Supp. 936. 

This action based nine promissory notes, dated June 
1925, each for $281.25 bearing interest and 10% attor- 
ney’s fee payable different due dates. Defendants executed 
and delivered the notes Florida corporation (hereinafter 
referred part consideration under three 
land contracts, each entitled “Agreement for Deed” dated 
June 1925, whereby the Florida corporation was convey 
three parcels real property defendants. Florida 
corporation indorsed the notes before maturity another 
Florida corporation, (hereinafter referred 
which also before maturity indorsed one Ford, who after 
maturity indorsed the plaintiff. Ford was officer both 
Florida corporations. Defendants’ main contention was that 
Tropical, the original payee the note, was not incorporated 
the time the notes were delivered and that Florida law, 
was prohibited from doing business June 1925. Tropi- 
cal’s corporate existence actually began sixteen days later. 
Defendants also contended that plaintiff was not holder 
due course. 

was held that under such circumstances, the maker was 
NOTE—For similar decisions see Digest (Fifth Edition) 1202. 
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liable, under Florida law, holder due course. Under 
the Florida law the defendants were estopped from denying 
the payee corporation’s existence the time the general 
delivery the notes. Trial was, however, ordered prove that 
plaintiff took through “Okay” and Ford holders due 
course. 

The court, its opinion, stated: 


provides for jurisdiction “where the matter controversy 
exceeds, exclusive interest costs, the sum value $3,000 and 
between citizens different States *.” The principal 
the notes $2,531.25. Interest amounts $3,164.06. Whatever 
amount interest has accrued the notes suit and whatever the 
rate interest is, the claim plus interest amounting $5,164.06 may 
not considered making jurisdictional amount. Athan 
Hartford Fire Ins. Co., Cir., 66; Merrigan Metropolitan 
Life Ins. Co., C., Supp. 209. determining the amount 
controversy, stiuplated attorney’s fee may considered 
not item costs but integral part plaintiff’s recovery. 
Springstead Crawfordsville State Bank, 231 541, Ct. 
195, Ed. 354; Nathan Rock Springs Distilling Co., Cir., 
268; LeRoy Hartwick, C., 229 857. The question arises 
—what date shall used base for determining the amount the 
fee recoverable? provisions the notes control. Thus, pro- 
vision might apply the amount—principal plus interest—due 
the time suit instituted when the notes are turned over 
attorney for collection the amount found due the time judgment 
rendered. See S., Bills and Notes, 726, 280. Here, the 
note provides “in case suit shall brought for the collection [of the 
the same has collected upon demand attorney,” 
the makers agreed “to pay 10% attorney’s fee for making such collec- 
tion.” the time institution suit plaintiff contends the attor- 
ney’s fee was $569.53. This figure may accepted part the 
amount controversy. This plus the principal amount the notes— 
$2,531.25—makes the matter controversy exceed the statutory re- 
quirement $3,000. 

The statute limitations. The Delaware statute limitations 
controls. Geodrich (2d Ed.) Conflict Laws, 201; Restatement, 
Conflict Defendant relies the Revised Code Dela- 
ware 1935, Section 5131, which provides: “when the cause action 
arises from promissory the action may commenced 
any time within six years from the accruing the cause action.” 
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This inapplicable because these notes are specialties under 
seal. Under 6(4) the L., the validity and negotiability 
instrument not affected the fact that under seal. And 
makes the writing effectual contract under seal. Grand Lodge 
Knights Pythias Florida State Bank Florida, Fla. 471, 
So. 528. The current difference between sealed and unsealed 
promissory notes consists the longer statutes limitation applica- 
ble each writing. note under seal governed the statutes 
limitation other law applicable specialties. See J., Limita- 
tions Actions, What constitutes sealed note the intention 
the maker that has adopted the particular writing his sealed 
instrument. The intention execute such writing must appear both 
the body the instrument and after the signature. See 
Bills and Notes, the body the “Agreement for Deed” the 
payments for the land are specified both amount and dates 
payment. this writing the following language appears: “In Witness 
Whereof, The parties these presents have hereunto set their hands 
and seals the day and year first above written.” Defendant then signed 
the agreement before the word: “(Seal)”. This writing obviously 
specialty. given secure the payment provided for 
the agreement are under seal, unlikely that the obligations created 
the notes were intended the parties have shorter period 
legal obligation. When the notes are integrated with the agreement, 


Delaware law provided for limitation action involving promissory notes. 


was one time argued that under the Act George II, 1742, Del. Laws 
524, there was bar suit promissory note. Such contention was rejected 
Williams Mendenhall, 1817, Del. Cas. 312, 313, where the High Court 
Errors and Appeals held that: are opinion that promissory note is, 
the Act 1793, Del. Laws 1133, excepted and taken out the Act 1792, 
248, Del. Laws 1031, and that the Act 1773 216a, Del. Laws 524, not 
revived promissory notes. There clause respecting the Act 1792, and 
appears have been the intention the legislature place mortgage bonds 
[sic], bills, promissory notes and settlements under the hands the parties con- 
cerned all the same 


Present Section 5131, insofar has reference promissory notes, was first 
enacted 1829. See Revised Code 1829, sec. 397. Defendant argues that 
“promissory note” occurs the current statute includes promissory note under 
seal and that the six year period limitation found Sec. 5131, should there- 
fore, control. This might sound argument Sec. 5131 were recent origin, 
the Negotiable Instruments Law (enacted Delaware 1911, 399) abolishes the 
distinction between promissory notes not under seal and promissory notes under seal 
respects But, common law promissory notes under seal were 
not negotiable. See Davis McWhorter, 122 Ala. 570, So. 119; Maryland Fert. 
Mfg. Co. Newman, Md. 584, Am. Rep. 750. The the Delaware 
Legislature early 1829 “promissory note” was intended include merely 
negotiable promissory notes, e., promissory notes not under seal. Thus, when Sec. 
5131 uses the term “promissory note,” must remembered that 1829 note 
under seal was not intended included, especially since under the Law 
Merchant negotiability was regarded the most important attribute such com- 
mercial paper. 
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each under seal, the intention the parties disclosed that they were 
dealing with specialty both instances. 


There statute limitation Delaware with respect special- 
ties. Garber Whittaker, Del. Ch., 85. There exists merely 
presumption payment satisfaction after twenty years. ‘The 
mere institution this suit rebuts the presumption. The statute 
limitation defense without merit. 


Defendant’s main contention that the original payee was not 
incorporated Florida the time the notes were delivered, and 
Florida statute was prohibited from doing business June 1925. 
Revised General Laws Florida, Secs. 4049-4055, 611.01- 
611.05, 610.21, corporate existence actually com- 
menced June 18, 1925. Under such circumstances, the maker 
liable, under Florida law, holder due course. Commercial 
Jordan, Fla. any event, would appear that 
under the Florida law defendant estopped from denying the payee 
corporation’s existence the time the general delivery the notes. 
Revised General Laws Florida, Sec. 4115 (Comp. Laws Florida 
Fla. 761, 163 So. 108; Booskie Gulf Ice Co., Fla. 550, 247; 
Jackson Sharp Co. Holland, Fla. 384. Corpora- 
tions, 109, pages 504, 505. 


Defendant argues that mutual and dependent covenants exist. 
the notes were given consideration for the conveyance the 
payee real estate when the last note was paid, defendant contends 
that under Florida law the notes could not sued unless the payee 
its endorsees made tender the deeds for the three parcels land 
covered the original “Agreements for Deed.” Plaintiff contends 
that, under Florida law, tender the case bar unnecessary 
the light provision the original agreements which reads: “The 
parties hereto expressly covenant and agree that upon the execution 
and delivery this agreement that the possession the above de- 
scribed property immediately vested the scond party with the 
privilege using and enjoying the same.” Florida, would appear, 
where purchaser real estate enters into possession—or has the 
right written contract, where promissory notes are given 
for the price the land involved, action the notes plaintiff 
need not tender deed. Piper Cooper-Atha-Bar Real 
Estate Mortgage Co., 113 Fla. 827, 151 So. 495; Coral Gables, Inc., 
Jones, Pa. 425, 187 434 (involving Florida contract). 


The next question whether plaintiff takes under holder 
due course. immaterial whether the question considered 
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Sec. the L., every holder deemed prima 
facie holder due course. This was the law Delaware and 
Florida prior the adoption Sec. 59. McCready Conn., 
Har. 175, 176; Freeman Sutton, Houst. 264; Bland Fidelity 
Trust Co., Fla. 499, So. 1916F, 209; Sample 
Wilson, 101 Fla. 818, 134 So. 549, So. 144; Phoenix Mort- 
gage Loan Co. Martin, 102 Fla. 1061, 136 So. 673; Durham 
Meyer, 114 Fla. 594, 154 So. 702. holder due course holds the 
note free from any defect title and free from defenses available 
prior parties among themselves. Wiers White, 142 Fla. 628, 196 
So. 206. defense against the original parties not good, therefore, 
against plaintiff holder due course. Cf. Transbel Invest. 
Co. Scott, 344 Pa. 544, 205. But, defendant contends 
Tropical, OKay, Ford and the present plaintiff were never holders 
due course, there are fact questions raised the extent notice 
and knowledge that OKay and Ford had the facts and circumstances 
relating the original transaction between Tropical and defendant 
and whether each the holders knew, the time they took the notes 
endorsement Tropical’s inability, before negotiated the notes 
suit, perform its part the agreement. trial must had 
order for plaintiff prove that takes through OKay and Ford 
holders due course. 

Defendant’s motion dismiss and plaintiff’s motion for summary 
judgment are denied. 

Let the clerk place the cause the trial list for the September term. 


*See Revised Code Delaware 1935, 78; Florida Statutes, Secs. 
674.53 674.61; Secs. 51-59, 

There nothing the pleeadings and affidavits indicating the dates the various 
notes were negotiated. 


Wife Signing Note Accommodation Maker for 
Husband’s Pre-Existing Debt Held Sufficient 
Consideration 


pre-existing debt constitutes value, and deemed such whether 
(Ter. Ed.) 107, sec. 48. 

pre-existing debt owed (husband) the maker note 
the payee sufficient consideration, and there necessity 
for any new other consideration, such forbearance 


NOTE—For similar decisions see Digest (Fifth Edition) 39. 
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sue extension time, order hold the accommodation 
maker (wife) liable. This was held recently the case 
Blanchard Porter, Supreme Judicial Court Massachu- 
setts, Rep. (2d) 872. 

This action contract the plaintiff (payee) against 
the defendants (makers) husband and wife, joint and 
several demand promissory note. The judge the lower 
court found for the plaintiff against the husband and 
favor the wife the ground that there was consideration 
for her signature the note. The plaintiff appealed from 
order the Appellate Division dismissing the report. 
appeal the order the Appellate Division was reversed and 
judgment was entered against defendant wife well against 
defendant husband. The evidence showed that the wife owned 
farm which her husband operated and managed for her, and 
that the husband had borrowed various sums from the plaintiff 
aggregating $3,000, for the purpose paying taxes the 
farm, interest mortgage and wages the farm laborers. 
The husband had filed petition bankruptcy 1934 which 
scheduled indebtedness $3,000 the plaintiff, but 
never obtained any discharge the bankruptcy proceedings. 
Shortly after the filing this petition, the husband discussed 
the payment, this indebtedness with the plaintiff’s attorney, 
admitted his liability and stated his willingness give note 
for the debt. The attorney made out demand note which 
the plaintiff took the defendant’s home. Both the husband 
and wife signed the note and had their signatures witnessed. 

was held that the taking the note payment the 
pre-existing debt constituted value regardless of. the fact that 
the note was payable demand. The husband’s pre-existing 
debt owed payee was sufficient consideration and there was 
necessity for new other consideration such forbear- 
ance sue extension time, order hold the wife 
who signed note for accommodation her husband. 

The court its opinion stated: 

assume favor the defendant wife that the indebtedness 
was the personal obligation her husband alone. undisputed 
that the plaintiff was owed $3,000 for money lent the husband and 
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that both defendants signed the note. There evidence that she 


signed the request the plaintiff for his accommodation. Nothing 


appears the record with reference the execution the note 
her other than the bald fact that she signed it. If, she now contends 
she accommodated the plaintiff, the burden was her prove and 
she did not sustain that burden when the only permissible finding that 
could made upon the evidence that she signed for the accommoda- 
tion her husband. Neal Wilson, 213 Mass. 336, 100 544; 
Tanners National Bank Dean, 283 Mass. 151, 186 219; Wal- 
tham Trust Co. Cincotta, 293 Mass. 272, 199 910; Leonard 

The findings that there was “no present consideration for wife’s 
signature” and that although she “signed the note there was con- 
sideration support same” are not decisive the case. these find- 
ings mean that she received nothing value for signing the note, such 
fact alone would not exempt her from liability comaker. The 
absence any consideration between herself and her husband for the 
use her name and credit for his benefit would not affect her liability 
comaker the note even the plaintiff the time took the 
note knew that she had gratuitously lent her name her husband, 
Conners Brothers Co. Sullivan, 220 Mass. 600, 108 503; 
Everett Trust Co. Morris, 262 Mass. 422, 160 251; Stoughton 
Trust Co. Pike, 282 Mass. 39, 184 385. the said findings 
are construed meaning that consideration moved from the plain- 
tiff, then such findings cannot supported upon the evidence and they 
are erroneous point law. enough the payee gives con- 
sideration this accommodated party for the instrument. The taking 
the note security for payment “pre-existing debt con- 
stitutes value, and deemed such whether the instrument payable 
Boston Steel Iron Co. Steuer, 183 Mass. 140, 646, 
Am. St. Rep. 426; Lowell Bickford, 201 Mass. 543, 
Owen Tire Co. National Tire Rubber Co., 242 Mass. 375, 136 
117; Banca Italiana Sconto Columbia Counter Co., 252 
Mass. 552, 148 105; Beacon Trust Co. Barry, 260 Mass. 449, 
157 530; Linsky Bay Machinery Co., Inc., 266 Mass. 139, 
164 916; First National Bank Mathey, 308 Mass. 108, 
25; Ahern Towle, 310 Mass. 695, 561. The 
pre-existing debt owed the husband the plaintiff was sufficient 
consideration, and there was necessity for any new other con- 
sideration, such forbearance sue extension time, order 
hold the accommodation maker liable. Neal Wilson, 213 Mass. 
336, 100 544; Trustees Baker University Clelland, Cir., 
14; First National Bank Allen, 141 Ark. 328, 216 
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1039; First National Bank Malmquist, 158 Minn. 140, 197 
271; Bank Moberly Meals, 316 Mo. 1158, 295 73. 

The judge finding for the plaintiff against the husband must 
have found that the note was taken the plaintiff for valuable con- 
sideration, and the note, being valid obligation the husband, was 
likewise upon this record binding obligation the one who had 
accommodated him becoming comaker. Union Trust Co. 
McGinty, 212 Mass. 205, 207, 679, Ann. Cas. 525; 
Cosmopolitan Trust Co. Vorenberg Co., 245 Mass. 317, 319, 
139 482; Stoughton Trust Co. Pike, 282 Mass. 39, 41, 184 
385. 

The defendant wife not aided Widger Baxter, 190 Mass. 
Mass. 543, pointed out the second case, there was 
the first case debt due from the husband the payee when the 
wife became accommodating party her husband’s note the 
indebtedness the husband had been discharged insolvency pro- 
ceedings. Here the defendant husband never received any discharge 
bankruptcy. the second case, whatever trace forbearance 
there may have been the promise the creditor forbear for 
time the enforcement payment the original debt when the demand 
collateral note was given the defendants—see Wooley Cobb, 165 
Mass. 503, 497; Pelonsky Wattendorf, 255 Mass. 558, 
152 337; Starks O’Hara, 266 Mass. 310, 165 
the decision followed the general principle already mentioned and was 
right holding the wife liable accommodation maker upon her 
husband’s demand note taken collateral for pre-existing debt. 

There was error refusing the plaintiff’s fourth request which 
effect called for ruling that, the wife signed the note and the note 
was given for money lent the plaintiff the defendant husband, 
then good consideration for the wife’s promise shown.” Neal 
Wilson, 213 Mass. 336, 100 544; Willard Greenwood, 228 
Mass. 549, 117 823; Nonotuck Savings Bank Norton, 135 
Me. 92, 189 829. 

need not consider whether the loan the money the husband 
for the payment expenses incurred the operation her farm 
her behalf him was fact loan her. Arnold Spurr, 180 
Mass. 347. Reid Miller, 205 Mass. 80, 223; Daw Lally, 
213 Mass. 578, 100 1024; Smith Smith, 313 Mass. 687, 
920. 

The decision the Appellate Division reversed and judgment 
entered against the defendant wife well against the de- 
fendant husband. 

ordered. 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Written Designation Donee Property Without 
Evidence Delivery Insufficient Constitute 
Completed Gift 


Estate, Surrogate’s Court, Supp. (2d) 401 


The words ‘‘for B.’’, written decedent envelopes con- 
taining personal property found dececent’s safe deposit box 
not themselves and without other supporting proof establish prima 
facie evidence completed gift, nor such words establish the 
holding the property decedent agent trustee. The words 
indicate mere intention the part decedent confer gift 
the future. 

Administratrix decedent’s estate brought action recover 
certain personal property decedent withheld defendant under 
gift. Decedent, prior his death, placed three sealed 
envelopes and open one, containing cash, bonds and jewelry and 
which envelopes the decedent had written the words ‘‘for Mildred 
safe deposit box rented decedent’s name. The 
decedent and another were the only persons who had access the 
deposit box. The evidence showed decedent had purchased and owned 
all the disputed items contained the four envelopes, that 
decedent had custody those items all times, that was not 
indebted defendant, and the defendant never had access the 
deposit box, never had key and was never present vault. 

was held that the indorsements decedent were not them- 
selves sufficient instruments transfer and did not. constitute evi- 
dence that all the acts necessary the vesting title the 
defendant had been done the decedent. The written admissions 
did not evidence any delivery the decedent’s personal property. 


NOTE—For similar decisions see Digest (Fifth Edition) 608. 
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Proceeding the matter the application Ida Solot, adminis- 
tratrix the goods, chattels, and credits Jack Solot, deceased, 
discover certain personal property deceased. 

Order accordance with opinion. 

Panger Feder, New York City, for petitioner. 

Jacob Rappaport, New York City, for respondent Mildred Finkel- 
stein. 

Nelson Palmer, New York City, for respondent Rose Meyerson. 


McGAREY, property question, consisting 
unregistered bonds and diamond ring, were contained three 
sealed envelopes and open one. the face each envelope the 
words ‘‘For Mildred Finkelstein,’’ one the respondents herein, were 
written the decedent’s handwriting. conceded the respondent 
that for some time prior thereto and the date decedent’s death 
these envelopes and their contents were safe deposit box rented 
the decedent, which only the decedent and Rose Meyerson had access. 
also (1) that the decedent had purchased and owned 
all the disputed items contained the four envelopes; (2) that 
had custody those items all times; (3) that was not indebted 
this respondent; and (4) that she never had access the safe deposit 
box, never had key and was never present the vault. 

The only basis for respondent’s claim title that under the 
authority Miller Silverman, 247 447, 160 910, the 
inscriptions the envelopes constituted prima facie ownership the 
disputed property her gift and the petitioner’s failure going 
forward with evidence tending negative both purchase and gift 
requires dismissal the petition and the rendition judgment 
respondent’s favor her counterclaim. 

The Miller case involved the ownership corporate stock issued 
name the decedent, Edward New, and bearer securities contained 
envelope and two packages found the decedent’s safe deposit 
box the time his death. the outside the envelope, which 
contained the stock certificates, the words, decedent’s handwriting, 
envelope belong Anna Miller’’ were written and inside 
the envelope was slip which decedent had written, Whatever 
this envelope belongs Miss Anna Attached the two 
packages containing the bearer bonds were slips bearing the words, 
decedent’s handwriting, ‘‘These bonds belong Anna 
Miller. Edw. and ‘‘These bonds Tenn. Elect. belong Anna 
Miller. Edw. The Miller case was decided the authority 
the Miller and Govin cases were not that the memoranda were 
themselves sufficient instruments transfer, but that they constituted 
evidence that all acts necessary the vesting title the claimant 
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had been performed, and that entry memorandum made 
deceased person against his interest, found his books and papers, 
general admissible against his estate favor party seeking 
establish the facts stated. The Miller case followed the Govin case 
far hold that must inferred from the language used that 
the securities contained the envelopes came the ownership the 
claimant some legal way, purchase gift from someone, and 
there was nothing else the paper qualifying the declaration one 
would dispute that furnished absolute evidence claimant’s owner- 
ship the bonds. Where the declaration such form that the 
Court must infer from the language that the disputed property came 
the ownership the claimant some legal way—by purchase 
gift from someone—the writing, the absence any evidence explain- 
ing contradicting it, will held sufficient and satisfactory proof 
such ownership. Miller Silverman, supra, authority Govin 
Miranda, supra. 

Surrogate Delehanty analyzed the Miller case and noted that: ‘‘The 
Court Appeals did not say that such labels were found the box 
the deceased the cited case establish gift matter 173 
Mise. page 720, page 775. This view was also 
adopted other reported cases where the language used was the same 
even stronger than the inscriptions the Miller and Govin cases. 
Matter Courtney’s Estate, 236 App. Div. 30, 258 177; 
Beck Staudt, 149 App. Div. 35, 529; Matter Richards’ 
Estate, 179 Mise. 17, 919; Matter Smith’s Will, 132 
Mise. 421, 230 434; Matter Youngerman’s Estate, Sur., 
449, the two latter cases not otherwise reported. 

Recently, the Court Appeals Mutual Life Ins. Co. New York, 
review the Miller and Govin cases and other decisions that 
court relating declarations evidence lawful transfer, 
delivery. Judge Hubbs restated the law follows: ‘‘Whatever may 
said the wisdom allowing admission the donor that 
had given the policies the donee evidence that actual transfer 
had taken place appears settled the State New York that 
such evidence least some evidence upon which base finding that 
valid gift inter vivos had been made.’’ 280 page 337, 

therefore deduced from the decisions bearing the matter 
before this court that where person relies upon writing decedent 
prima facie ownership the former gift purchase property 
found the possession the latter the time death, without other 
supporting proof, the written admissions must evidence delivery 
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well intention give, holding the property the decedent 
for such claimant under some agency trust. Miller Silverman, 
supra; Govin DeMiranda, supra; Matter Courtney’s Estate, supra; 
Matter Brady’s Estate, 228 App. Div. affirmed 
254 590, 173 879; Beck Staudt, supra; Gegan Union 
Trust Company, 129 App. Div. 184, 113 595, affirmed 198 
541, 1085; Matter Richards’ Estate, supra; Matter 
Watson’s Estate, 177 308, 319, 320, 577, 588, 589; 
Matter Kaphan’s Estate, 176 Misc. 228, 910; Matter 
Macintosh’s Estate, 140 Mise. 12, 14, 249 534; Matter 
Voss’s Estate, Mise. 691, 238 267; Matter Youngerman’s 
Estate, supra; Matter Woodin’s Estate, supra. 

The difficulty with the respondent’s position lies the language 
used the decedent herein. the Matter Bashford’s Estate, 178 
Mise. 648, 678, 679, the identical inscription was found 
envelope containing cash found safe deposit box owned the 
decedent. Delehanty refused hold that the words, ‘‘for 
Bronson’’ evidenced either completed gift the named person 
holding the property the decedent under some agency trust. 

the instant case, the writings the decedent were not them- 
selves sufficient instruments transfer and did not constitute evidence 
that all the acts necessary the vesting title the respondent 
had been performed the decedent. constitute valid gift, there 
must shown, (1) intent make gift and (2) delivery the 
property the donee with intent the part the donor 
immediately divest himself all right and title thereto ‘‘and the 
evidence must inconsistent with any other design his 
Matter Green’s Estate, 247 App. Div. 540, 288 249, 253, 
citing Matter Bolin, 136 177, 180, 626; Gannon 
did the inscriptions imply that the decedent held the property 
agent trustee the respondent. The courts are reluctant extend 
the doctrine declaration trusts cases where attempt has been 
made make gift, which for want delivery imperfect. Shea 
Crofut, 203 App. Div. 210, pages 213-215, 196 850, pages 
852-854, and cases cited; Matter Williamson’s Will, 264 App. Div. 
615, 616, 1016, 1018, appeal denied 264 App. Div. 957, 
441; Gegan Union Trust Co., supra, 129 App. Div. 
pages 187, 188, 113 pages 597, 598; Matter Fitzpatrick’s 
Sur., 280, 291, not otherwise reported. 

The Court therefore holds matter law that the endorsements 
did not themselves and without other supporting proof establish 
prima facie evidence completed gift holding the property 
the decedent agent trustee. Matter Bashford’s Estate, 
supra; Matter Watson’s Estate, supra. further holds fact that 
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such writings are not and were not intended declarations either 
transfer title the property the lifetime the decedent 
possession the property him under some agency trust. 
the most, the inscriptions were indicative mere intention 
confer gift futuro. Beck Staudt, supra; Matter Bashford’s 
Estate, supra; Matter Watson’s Estate, supra; Matter Kessler’s 
Estate, supra; Matter Smith’s Will, 132 Misc. 421; Matter 
Youngerman’s Estate, supra; Matter Hooley’s Estate, Sur., 
278, 279, not otherwise reported. gift prospective 
operation ineffective and void promise without consideration. 
McGuire, supra; Matter Bolin, supra; Matter Green’s Estate, 
supra. 

The property dispute having been the possession the decedent 
the date his death and the respondent having failed make out 
prima facie case ownership thereof, the petitioner was under 
obligation present further proof the question title Even the 
endorsements were considered some evidence ownership the- 
respondent gift purchase, which they are not, the admitted facts 
referred the outset this decision would have been sufficient 
without other supporting proof the part the petitioner disprove 
ownership the property the respondent. Miller Silverman, 
supra; Beck Staudt, supra; Matter Kessler’s Estate, supra; Matter 
Smith’s Will, supra; Matter Youngerman’s Estate, supra; Matter 
Woodin’s Estate, supra; Matter Richards’ Estate, supra. 

Proceed accordingly. 


Stipulation Note Relative Collection 
Fees Incurred 


Merchants Planters Bank Forney, Supreme Court Appeals 
Virginia, Rep. (2d) 340 


stipulation note providing for compensation attorneys 
for collection fees incurred, note not paid maturity, held 
enforceable contract. Attorneys’ fees incurred under condi- 
tions set out the note are held part the same obligation 
principal the interest the note. 


Suit equity Charles Forney and others against the Merchants 
Planters Bank and others for accounting and injunction against 
foreclosure sales real and personal property under trust deeds until 


NOTE—For similar decisions see Digest (Fifth Edition) 
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accounting could had. From much decree disallowed 
special commissioners making the sales for real estate taxes 
paid them from purchase money received from the taxed property 
and denied recovery attorneys’ fees provided for notes secured 
the trust deed costs were incurred their collection, defendants 
appeal. 

Reversed part and remanded. 

Martin Martin, Norfolk, for appellants. 

Appellee appeared person. 


SPRATLEY, J.—This appeal from much decree the 
trial court disallowed credit for the payment special com- 
missioners real estate taxes out the purchase money received 
them for the taxed property, and denied recovery attorneys’ fees 
provided for certain notes the event costs were incurred their 
collection. The record accompanying the appeal was made out and 
delivered after due notice the appellees, without objection excep- 
tion, and consists only much the pleadings, exhibits, reports, and 
decrees the case relates the above questions. Virginia Code, 1942, 
(Michie) section 6339. evidence included, nor the complete report 
the commissioner chancery, whom the cause was referred for 
accounting. 

Stated briefly, the following case 

The suit was instituted April 15, 1942, Charles Forney, 
Profile Timber Corporation, Princess Anne Corporation, and Princess 
Anne Clothespins, Inc., hereinafter referred the plaintiffs, against 
Merchants and Planters Bank, Jesse Parkerson, trustee, and Howard 
Martin, trustee, hereinafter referred defendants. 

The purpose the suit was have accounting between the parties 
and obtain injunction restraining the foreclosure sales real and 
personal property under certain deeds trust hereinafter referred to, 
until such accounting could had. 

Charles Forney was president, director and the controlling stock- 
holder each the plaintiff corporations. For many years has 
engaged the manufacture and sale clothespins thé real property 
herein involved portions thereof, first through Profile Timber Cor- 
poration, and later through Princess Anne Clothespins, Inc. 

The Merchants and Planters Bank loaned money from time time 
each the plaintiffs for many years prior 1941, and acted their 
collecting agent monies for merchandise sold them. The 
plaintiffs would ship their products their customers, present the in- 
voices and bills lading the bank, and the bank would attend the 
collection the amounts due thereon, with the understanding that the 
proceeds were deposited either the credit the plaintiffs 
applied the retirement the debts due them the bank. 
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For the purpose protecting the bank for its advances, Harriet 
Forney and Charles Forney, her husband, deed trust dated 
June 16, 1938, conveyed certain real property Princess Anne county, 
Virginia, Jesse Parkerson, trustee, secure negotiable, promis- 
sory note for $10,000, made the grantors, payable demand the 
said bank. This note was delivered the bank collateral security 
for past and such future borrowings might made from time 
time Forney and the eorporations controlled him. 

The real estate embraced this deed was leased the Princess Anne 
Corporation, which sublet portion thereof the Norfolk Tidewater 
Terminals, Inc., for the storage tobacco. The remaining portion was 
used for the manufacture clothespins the Profile Timber Corpora- 
tion Princess Anne Clothespins, Inc. The personal property, con- 
sisting machinery and equipment, used the manufacture clothes- 
pins, was formerly owned the Profile Timber Corporation, and 
the time the suit the Princess Anne Corporation. 

April 1936, chattel deed trust, Profile Timber Corpora- 
tion conveyed certain the personal property herein mentioned 
Howard Martin, trustee, secure negotiable, promissory note for 
$5,000 even date therewith, made Profile Timber Corporation, and 
payable demand the order Merchants and Planters Bank. This 
note was delivered the said bank collateral security for past and 
future borrowings the Profile Timber Corporation its successor. 

July 11, 1939, chattel deed trust, Princess Anne Corpora- 
tion conveyed Howard Martin, trustee, portion the personal 
property, hereinabove mentioned, secure negotiable, promissory note 
even date therewith, the sum $3,000, payable demand 
Merchants and Planters Bank. This note was also delivered the said 
bank collateral security for past and future borrowings Princess 
Anne Corporation its successor. 


The $5,000 note was signed the name the Profile Timber Cor- 


poration, Charles Forney, its president and treasurer. The $3,000 
note was signed the name the Princess Anne Corporation, 
Charles Forney and Hulda Smithson. 

1941, Merchants and Planters Bank refused make any more 
loans the plaintiffs. agreement between the parties, all the 
loans the plaintiffs were then consolidated into three collateral form 
notes, which were held the bank the time the institution this 
suit, and represent the claim the bank herein. One these notes 
dated August 1941, signed Princess Anne Corporation, 
Charles Forney, its treasurer, for the sum $9,391.75, payable 
November 1941, for which collateral security the bank held the 
hereinbefore mentioned deed trust note for $10,000. second note 
dated September 16, 1941, for $2,222.25, signed the name 
Anne Clothespins, Inc., Charles Forney, treasurer, and 
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Princess Anne Corporation, Charles Forney, treasurer, payable 
October 16, 1941, for which the bank held collateral security all 
the notes secured the deeds trust hereinbefore mentioned. third 
note for $2,440.86, signed the name Princess Anne Clothespins, 
Charles Forney, its treasurer, payable December 16, 1941, for 
which the bank held collateral security the chattel mortgage notes 
hereinbefore described. 


Each the three collateral notes contained the following language: 


days after date, the undersigned, jointly and severally, for 


value received, hereby promise pay Merchants Planters Bank, 
(herein termed the Bank), its order, the banking house the 
Bank the City Norfolk, Va., the sum Dollars and costs 
collection, including attorney’s fee per cent, pay- 
ment not made maturity, having deposited herewith and assigned 
collateral security for the payment this and any other liability 
the maker makers hereof, any them, the Bank either now 
existing due hereafter arising coming into existence becoming 
due, directly indirectly, several joint, individual, co-partner, 
maker, endorser, principal, surety, guarantor, any other. capacity, 
and whether said liability upon obligation similar character 
this obligation, otherwise, the following property, the market value 


the request the bank, default having been made the payment 
the three collateral notes and each the deed trust notes delivered 
security, the trustees the respective deeds trust advertised the 
real and personal property for sale auction held 
April 20, 1942. April 15, 1942, the plaintiffs instituted this suit, 
alleging that auditing, adjustment and settlement the accounts 
between them and the bank would show that the collateral form notes 
had been paid off and discharged, or, most represented only small 
fraction the amount claimed the bank, and that their accounts were 
complicated require the assistance court equity. They 
alleged the violation agreement between the parties, failure 
allow proper credits, and that the value the property involved was 
such that sale would cause irreparable loss the plaintiffs. They 
prayed that the sales inhibited under the order the court until the 
accounts between the parties had been audited and adjusted. The 
defendants answered the bill asserting default the payment the 
indebtedness the bank, and denying all the material allegations 
fraud and and the necessity accounting. The trial 
court granted temporary injunction, effective May 15th. 

May 19, 1942, another injunction was granted restraining the sale 
until the further order the court. The court then referred the cause 
Green, special commissioner chancery, and directed him 
take and state the accounts between the plaintiffs and the defendant 
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bank, and report any other matters pertinent and requested any 
the parties. This decree was effective upon bond $500 being given 
the plaintiffs. 

October 1942, the court authorized the commissioner chan- 
cery employ certified public accountant examine the records 
involved, and audit the accounts between the parties. continued the 
injunction provided the plaintiffs executed additional bond 
(cumulative with the $500 bond theretofore given) the penalty 
$2,000, conditioned according law. 

appears that the plaintiffs deposited $2,500 cash the court 
cover these bonds, security therefor. 

Hearings before the commissioner chancery continued from time 
time from May, 1942, April 20, 1943, when his report was filed. 
While the report contains only the final conclusion the commissioner 
chancery, and none the evidence upon which based, are 
told that the accounting involved multitude items covering many 
thousands dollars, and that the testimony and exhibits were volu- 
minous. The extent the hearings and the work the accountant and 
the commissioner are indicated the fees allowed the eourt. The 
accountant was allowed $1,000 and the commissioner $1,500. The steno- 
report the evidence beforé the commissioner cost $504.70. 

Commissioner Green sustained the bank upon every question raised 
before him, and found that the plaintiffs owed the bank exactly the 
amount claimed its answer this proceeding. mention 
made taxes, delinquent otherwise, any claim for attorneys’ fees, 
nor does the record indicate that these matters were presented the 
commissioner. 

Thereafter, April 20, the trial court confirmed and ap- 
proved commissioner Green’s report all respects, and especially the 
amount reported owed Merchants and Planters Bank the 
plaintiffs, set out detail the report. directed that the plaintiffs, 
such person persons might liable interested reason 
ownership the security, should within three days after the entry 
the decree, pay Merchants and Planters Bank the amount found 
owing it, together with the costs the proceeding, such the 
plaintiffs other persons might interested either the real estate 
personal property, should pay unto the bank, within the same period 
time, the part said indebtedness secured the class property 
which they were interested and which was held collateral, together 
with the costs apportionate it; if, within the time mentioned, the 
same should not paid, the real estate and personal property should 
offered for sale. Jesse Parkerson and Howard Martin were 
appointed special commissioners make such sale upon the terms and 
provisions therein set out, the event non-compliance the plaintiffs 

with the order the court. 
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The special commissioners advertised sale the property 
held public auction July 24, 1943. July 23rd, the day before 
the scheduled sale, all the plaintiffs, together with Princess Anne 
Tobacco Storage Corporation and Hidud Realty Corporation, jointly 
filed petition setting out the following matters: 

(1) That the principal amount the indebtedness and interest due 
the bank had been duly fixed the report the commissioner chan- 
and the decree July $14,469.46; (2) that the defendants 
claimed the total amount necessary satisfy that indebtedness, together 
with court costs, trustees’ costs, and incidentals said indebtedness, 
was $21,520.40, and default the payment that sum the com- 
missioners sale proposed sell the property public auction pursu- 
ant their advertisement; (3) that the defendants were not entitled 
require the payment $21,520.40 the condition precedent with- 
holding sale, that costs and incidental expenses amounting $3,326.33 
had not been determined the court due; (4) that during the 
progress the cause Harriet Forney had conveyed the real property 
the Princess Anne Tobacco Storage Corporation, subject any in- 
debtedness due the bank and secured said property; (5) that the 
Realty Corporation, agreement with the petitioner Princess 
Anne Tobacco Storage Corporation, and all and every the plaintiffs 
this cause, has agreed bid for said properties and pay for same the 
sum $19,020.40 and herewith tender the Court its certified check 
for that sum; the said sum $19,020.40, together with bond for costs 
which the plaintiffs have heretofore filed this cause and against which 
they have cash deposit $2,500.00, makes the total sum $21,520.40, 
the full amount which defendants contend they are entitled receive ;’’ 

(6) that they prayed order entered discontinuing the foreclosure 
sale and directing the special commissioners convey full, complete, 
fee simple title the properties, real and personal, free encumbrances, 
Hidud Realty Corporation for $19,020.40 private sale; (7) that 
the court determine the liability the plaintiffs for the controversial 
cost items set forth their petition, and they found liable for them 
any them, that such items ‘‘be paid out the bond and deposit 
heretofore given these plaintiffs this and (8) that the 
proposed purchaser given until July 28, 1943, complete its examina- 
tion the title the property. 

the same day, July 23, 1943, the cause came heard 
the petition, and the court ordered and directed that the offer the 
Hidud Realty Corporation purchase the properties accepted, 
subject the ability the special commissioners convey clear 
fee simple title thereto, and that period seven days allowed the 
purchaser for examination the title. 

October 1943, Jesse Parkerson and Howard Martin, 
trustees and special commissioners, filed their report sale which 
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they stated, (1) that accordance with the terms the decree 


July 23rd, they accepted the check the Hidud Realty Corporation 
$19,020.40, and withheld the advertised sale, order permit the 
attorney for the purchaser examine the title; (2) that the said 
attorney reported, that, addition the taxes owing the time 
the entry the above decree, found real estate taxes for the years 
1932 and 1938, delinquent and unpaid, the sum $1,182.45, and that 
same constituted lien which would have satisfied before 
and indefeasible title could given the purchasers and the sale 
summated; (3) that upon receiving this information they consulted the 
attorneys for the plaintiffs and the attorneys for the defendants, and 
that all them, their attorneys, were willing and anxious con- 
summate the proposed sale, even though the existence the additional 
taxes had not been known either party the time the entry 
the decree July 23, 1943; (4) that ‘‘the attorneys for the defendants 
stated that if, result the payment said taxes, the proceeds 
said sale and other monies available for distribution were insufficient to. 
pay all the claims and expenses allowed the court, the bank would 
have absorb the deficiency, words that (5) that, 
the foregoing and with the full knowledge all 
deed conveying the said property, both personal and real, Hidud 
Realty Corporation, with special warranty, was executed, 
and delivered the said purchaser; (6) that the special commissioners. 
paid the 1932 and 1938 taxes out the purchase price; (7) that the 
debt due the bank, with interest, the costs and expenses incidental to. 
the proceedings, including the delinquent taxes amounting $1,182.45. 
and attorneys’ fees $1,446.04 for per cent the amount collected 
notes due the bank, made total for which there was. 
available for payment, the purchase price the property, $19,020.40,. 
refund insurance premiums, $103.80, and money deposited the 
plaintiffs order obtain the injunction bond, $2,500, total 
$21,624.20; and (8) that some the items suggested distribution 
their report had been approved commissioner Green’s report, but 
that others had not been passed upon, and they, therefore, desired in- 
structions from the court proper schedule distribution. 

decree October 1943, the court, after reciting the foregoing 
material facts, allowed the special commissioners credit for and directed 
the payment all the controversial items their report, except those 
for the 1932 and 1938 taxes, and the attorneys’ collection fees, and 
ordered the disbursement the funds their hands accordingly. The 
$2,500 deposit the plaintiffs was charged with much was neces- 
sary discharge certain costs the proceeding. 

The defendants duly excepted the action the court with 
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the two disallowed items, and thereafter perfected this appeal solely 


them. 

the trial court, the plaintiffs were represented learned, able, 
and competent counsel. Subsequent the appeal, the plaintiff, Charles 
Forney, undertook represent and each the complainant 
corporations. Charles Forney, individually, and the plaintiff corpora- 
tions, Charles their president, filed lengthy brief, 
which they controvert the defendant’s assignments error, and under- 
take assign certain rulings and decisions the com- 
missioner chancery and the trial court asserted have been rendered 
during the progress the trial. None such additional rulings and 
decisions are presented defendants’ petition for appeal. 
None the evidence upon which they are based the 
record, the whole record the case presented us, and accordingly 
are position consider them express opinion thereon. 

The sole questions for our consideration are defendants’ assignments 
error relating the disallowance the delinquent real estate taxes, 
and the refusal allowance the attorneys’ collection fees, 

The 1932 and 1938 taxes constituted statute prior lien the 
real estate superior the claim the bank, which had satisfied 
before clear title the land could conveyed. Virginia Code, 1942 
(Michie), section 5167, subd. (12) requires trustee selling property 
under deed trust secure débts apply the proceeds sale, ‘‘first, 
discharge the expenses executing the trust,’’ and ‘‘secondly, 
discharge all taxes, levies, and assessments, with costs and interests, 
the due prorata thereof for the current year,’’ before making 
any other distribution thereof. 

Section 337 ‘‘The Tax Code Code 1942, Appendix, 
337, provides that: ‘‘No decree order shall entered any court 
the Commonwealth directing the payment, other distribution 
any funds, securities, moneys other property under its control 
under the control the hands any receiver, commissioner other 
officer the court any executor, administrator, trustee other 
fiduciary unless made appear such court that all taxes and 
levies upon such funds, securities, moneys other property have been 
paid, unless the payment thereof provided for such decree 

apparent from the record before that all parties desired that 
the bid the Hidud Realty Corporation accepted and sale 
consummated accordance with its offer. Each party was represented 
counsel, and objection was made anyone. Each and every 
party consented and agreed the payment the taxes out the 
purchase money, and acquiesced the consummation the sale under 
the mentioned. 

There was misrepresentation concealment material facts. 
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one was misled. All were fully cognizant the facts and conditions. 
existing. The taxes were liability upon the property and against 
owners. The plaintiffs knew the defendants would look the cash 
deposited the plaintiffs court take care such taxes and other 
costs might necessary and proper. The language the petition 
July 23rd and the court’s decree based thereon clearly indicate 
agreement mutually binding all the parties. 

Virginia stipulation note for compensation attorneys 
for collection fees incurred, payment the note not made 
maturity, valid, binding and enforceable contract. the attorneys’ 
fees are incurred under the conditions set out the notes, they are 
part the same obligation the principal and interest. Oglesby Co. 
Bank New York, 114 Va. 663, 468; Triplett Second 
National Bank, 121 Va. 189, 897; Cox Hagan, 125 Va. 656, 
100 666; Atkinson Neblett, 144 Va. 220, 326; Conway 
American National Bank, 146 357, 131 803; University 
Richmond Stone, 148 686, 257; Parksley National 
Bank Accomack Banking Co., 166 Va. 459, 186 38. 

The litigation this case was forced upon the bank the plaintiffs. 
The fee charged the bank its attorneys not dispute, and 
not alleged unreasonable fee. was clearly incurred 
result the effort the bank collect upon its collateral notes after 
default had been made the payment thereof maturity. The 
plaintiffs not only denied the legality the bank’s claim, but vigorously 
attacked the accuracy the items comprising the amount the claim. 

The deeds trust did not provide for attorneys’ fees and none are 
claimed thereon. enlargement the liens these notes claimed. 
The $1,446.04 was per cent the balance and interest owing upon 
the three collateral notes. The real estate and personal property 
described the deeds trust securing the deed trust notes sold for 
$19,020.40. After deducting the costs sale and costs 
the property, the balance the hands the trustees was less than 
$18,000, the aggregate principal amount the three deed trust notes. 
That balance was collateral asset for the payment and satisfaction 
the principal and interest due the collateral notes, plus per cent 
attorneys’ fee for collection. 

Since the costs this proceeding were occasioned reason the 
futile contest instituted and prosecuted the plaintiffs, they are liable 
therefor, and such costs should charged against and paid out their 
deposit $2,500, far the same will permit, order that the 
purchase money the property sold may applied, first, the pay- 
ment the taxes thereon, and the balance, far goes, the 
satisfaction the indebtedness the bank, including per cent 
attorneys’ fee thereon. 


q 
q 
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We, therefore, reverse much the decree appealed conflict 
herewith, and remand this cause for such further proceedings may 
necessary carry out the views herein expressed. 

Reversed and remanded. 


Judgment Note Containing Clause Held Valid 


Ritchey Gerard, Supreme Court New Mexico, 152 Pac. Rep. 
(2d) 394 


note containing clause confessing judgment (cognovit) which 
illegal under statute, but contained other provisions legal 
every respect, not rendered entirely void because the in- 
the illegal clause. 


Holder note brought action revive judgment. en- 
forcing the note the holder thereof did not resort the use the 
clause, but secured default judgment note against 
maker after complaint was filed and summons was duly issued and 
served maker. 


was held that judgment obtained the holder the note was 
valid notwithstanding the presence ‘‘cognovit’’ clause the 
note. The illegal clause separable without any wise affecting the 
remainder the note and the obligation maker pay. 


From judgment for defendant, plaintiff appeals. 
Melvin Rueckhaus, Albuquerque, for appellant. 
Kjellstrom, Socorro, for appellee. 


THREET, J.—Appellant brought suit number 6244 the civil 
docket the District Court within and for McKinley County, New 
Mexico, revive judgment theretofore entered that court cause 
No. 4959. trial amendment, appellee interposed the defense that 
the judgment cause No. 4959, being based upon promissory note 
containing cognovit provisions contravention 1941 Comp., Sees. 
19-916 and 19-918, void. 

The findings fact and conclusions law made the trial court 
are found the judgment follows, to-wit: 


the 26th day May, 1943, cause No. 6244 the 
District Court the County McKinley, State New Mexico, the 
plaintiff Ritchey filed complaint against the defendant 
for the purpose renewing and reviving judgment heretofore 


similar decisions see Digest (Fifth Edition) 936. 


oe 
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entered the 3rd day June, 1935, cause No. 4959 the District 
Court within and for the county McKinley and State New Mexico; 

the judgment sought revived was based upon certain 
complaint filed cause No. 4959 the 29th day April, 1935, 
wherein the plaintiff recovered judgment from the defendant 
certain promissory note dated January 27th, 1934; and that said note 
upon which judgment was obtained was cognovit note; 

said cause No. 4959 summons was duly issued and served 
upon the defendant Gerard, who, however, failed appear 
otherwise answer said complaint the time required law, and 
judgment was obtained against him default. 

the facts found, the Court concludes matter law: 

That the Court has jurisdiction this cause and the parties 
this action; 

That cause 6244, which action revive the judgment 
heretofore found for the plaintiff, being based upon action originally 
upon cognovit note, should dismissed 

That the judgment entered cause 4959, being based upon 
note, void and force and effect.’’ 


Based upon the foregoing findings fact and conclusions law, 
the trial court entered its judgment declaring the judgment cause 
No. 4959 null and void and dismissing appellant’s cause action No. 

From this judgment appellant appeals, assigning error. Points 
relied upon appellant for reversal this case are follows: 


The court erred concluding that action revive 
judgment originally based upon cognovit note should dismissed. 

The court erred declaring the judgment rendered cause 
No. 4959, being based upon cognovit note, 


The question here is, does the inclusion promissory note 
cognovit provision, which declared unlawful under the statutes 
New Mexico, make void the entire contract? 

Sections 19-916 and 19-918, supra, are respectively follows: 


connection with the execution any negotiable instrument, 
other written contract pay money, and before cause action 
thereon shall have any contract, agreement, provision 
stipulation giving any person persons power attorney 
authority attorney for the maker endorser thereof, his name 
appear any court record, and waive the service process 
action enforce payment money claimed due thereon, 
authorizing purporting authorize attorney agent, howsoever 
designated, confess judgment such instrument for sum money 
ascertained manner other than action the court upon 
hearing after notice the debtor, whether with without attorney 
fee, authorizing purporting authorize any such attorney 
release errors and the right appealing from such 
consent the issue execution such judgment. Any and all 
provisions hereinabove declared unlawful, contained any 
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contract, stipulation power attorney given entered into before 
cause action such promise pay, shall have accrued, shall 

negotiable instrument, other written contract pay money, 
contains any provision stipulation giving any person any 
power attorney, authority attorney, for the maker, any 
endorser, assignor, other person liable thereon, and the name 
such maker, endorser, assignor, other obligor appear any 
whether record inferior, waive the issuance personal 
service process any action enforce payment the money, 
any part claimed due thereon, which contains any provision 
stipulation authorizing purporting authorize attorney, agent 
other representative, designated howsoever, confess judgment 
such instrument for sum money when such ascer- 
tained, such judgment rendered entered otherwise than 
action court upon hearing after personal service upon the 
debtor, whether with without attorney’s fee, which contains any 
provision stipulation authorizing purporting authorize any 
such attorney, agent, representative release errors, the right 
appeal from any judgment thereon, consenting the issuance 
execution such judgment, hereby designated, defined and 
declared cognovit note. Any person, natural corporate, who 
directly indirectly shall procure another, others, execute 
maker, endorse, assign such cognovit note, whoever being 
the payee, endorsee, assignee thereof shall accept and retain his 
possession any such instrument, whoever shall conspire confederate 
with another, others, for the purpose procuring the execution, 
endorsement assignment any such instrument, whoever shall 
attempt recover upon within this state any judgment 
obtained any other state foreign country based upon any such 
instrument, shall deemed guilty misdemeanor and upon convic- 
tion shall fined any sum not less than fifty dollars ($50.00), and 
not exceeding five hundred dollars ($500.00) which may added 
imprisonment for not less than thirty (30) 


These sections were apparently taken from Chapters and 227 
the 1927 Session Laws the State Indiana, which appear Burns’ 
Code Sections 2-2904 and 2-2906, they are the exact language 
the Indiana statute, except the last sentence Sec. 19-916, supra, 
and the last sentence Sec, 2-2904, supra, which read respectively 


and all provisions hereinabove declared unlawful, con- 
tained any contract, stipulation power attorney given entered 
into before cause action such promise pay, shall have accrued, 
shall void.’’ 

and all contracts, stipulations and powers attorney given 
entered into before cause action such promise pay, shall 
have accrued, shall void.’’ 


The statutes the State Indiana have been construed the 
courts that State several occasions. The last expression 


| 
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found Simpson al. Fuller, Ind. App., 870, 872. 
this case appellants brought suit recover upon conditional sales 
contract which contained cognovit clause defined the laws 
that State. Appellees demurred the complaint the ground that 
the contract contained cognovit clause and was therefore void and 
unenforceable, being violation the sections the Indiana Code, 
supra. The trial court sustained the demurrer and dismissed appellants’ 
complaint. Upon appeal the Appellate Court Indiana said: 


2-2906, Burns’ (Sec. 398, Baldwin’s), penal statute 
and should construed such. Under instruments containing 
cognovit provisions are not declared void express terms. The statute 
merely defines misdemeanor and prescribes penalty therefor. must 
construed strictly and cannot extended enlarged beyond its 
express provisions. 

does appear that Section 2-2904, Burns’ 399, Bald- 
win’s), intended make void entire contracts containing, among 
other provisions, cognovit only intended make void 
contract provisions giving power attorney with authority confess 
manner other than action the court upon hearing after notice 
the debtor. study this section impresses that the purpose 
and intent the legislature thereby and therein expressed 
prevent judgments from being obtained without notice service 
process virtue power authority executed prior the accrual 

the instant case are confronted with contract containing, 
addition the clause, several provisions and agreements, 
all them wholly within the law. the inclusion therein the 
cognovit clause make void the entire contract? think not. Where 
agreement founded legal consideration contains several promises, 
promise several things, and part only the things 
done are illegal, the promises which can separated, the promise, 
far can separated, from the illegality, may valid. Thus, 
where contract made several covenants and agreements, and 
one covenant illegal, the illegal covenant can eliminated without 
destroying the symmetry the contract whole, the courts will 
and enforce the remainder. Jordan Kittle, 1928, Ind. App. 275, 
817. 

the instant case the cognovit clause the contract under 
consideration separable without any wise affecting the remainder 
the contract. Nor did appellants attempt act under the cognovit 
provision. From the record appears that appellants filed their 
complaint due form and process issued thereon. From the showing 
the complaint appellee indebted appellants contract and 
appellants seek relief manner wholly legal. 

demurrer the second paragraph complaint should 
have been overruled. Other questions here presented are fully resolved 
the foregoing opinion. 

also Johnston Franklin Kirk Co., 1925, Ind. App. 519, 
148 177; Smith Yost, 1920, Ind. App. 628, 125 73; 
Emshwiler Tyner, 1899, Ind. App. 347, 459, Am. St. 
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Rep. 360; Peoples Bank, etc., Co. Pora, 1937, 212 Ind. 468, 
1931, Ind. App. 165, 177 


Appellee argues that the note cause No. 4959, being direct 
contravention and violation 19-918, supra, was void and 
effect, and the judgment based thereon also void and and 
effect. This argument would carry much weight were here dealing 
only with 19-918, supra. Third National Exchange Bank 
635, said: 


think the authorities uniformly hold that act done 
violation statutory prohibition void, and confers right upon 
the 


also recognized the same case exception this rule: 


are aware that the rule above stated subject the qualifica- 
tion that when upon survey the statute and from its subject-matter, 
and the mischief sought prevented, appears that the Legislature 
intended that the violation the statutory prohibition should not 
render contract void, effect must given that 


See, also, Delgado al. Delgado, 582, 909, 118 
1175. 

arrive the true legislative intent two Sections, viz.: 19-916 
and 19-918, supra, must construed together. Sec. 19-918 
criminal statute and should construed such. Under promissory 
note other instruments containing provisions are not de- 
void express terms. This section the statute defines 
cognovit note and makes misdemeanor for any person, natural 
corporate deal with such notes follows: 


Any person, natural corporate, who directly indirectly shall 
procure another, others, execute maker, endorse, assign 
such note, whoever being the payee, endorsee, assignee 
thereof shall accept and retain his possession any such- instrument, 
whoever shall conspire confederate with another, others, for the 
purpose procuring the execution, endorsement assignment any 
such instrument, whoever shall attempt recover upon enforce 
within this state any judgment obtained any other state foreign 
based upon any such instrument, shall deemed guilty 
misdemeanor and upon conviction shall fined any sum not less 
than fifty dollars ($50.00), and not exceeding five hundred dollars 
($500.00), which may added imprisonment for not less than thirty 
(30) 


Section 19-916, supra, does not make void the entire contract con- 
taining, among other provisions, cognovit clauses. manifest 


4 
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referring the last sentence that section, that only intended 
make void the provisions giving power attorney with authority 
judgment such instruments for sum money ascer- 
tained manner other than action the court upon hearing 
after proper service process. study this section leads the 
conclusion that the purpose and intent the legislature, therein 
expressed, prevent judgment from being obtained without notice 
service process virtue power attorney executed prior 
the accrual the cause action. 

the case bar the note, upon which the judgment cause No. 
4959 was based, contained addition the clause other pro- 
visions legal every respect. Does the inclusion therein the 
make void the entire note? not. Simpson Fuller, 
supra, and Jordan Kittle, Ind. App. 275, 150 817, said: 


agreement founded legal consideration contains 
several promises, promise several things, and part only 
the things done are illegal, the promises which can separated, 
the promise, far can separated, from the illegality, may 
valid. Thus, where contract made several covenants and 
agreements, and one covenant illegal, the illegal covenant can 
eliminated without destroying the symmetry the contracts whole, 
the courts will and enforce the 


the instant the cognovit clause the note separable without 
any wise affecting the remainder the note and the obligation 
appellee pay. admitted appellee, and the trial court 
found, that appellant did not attempt procure judgment virtue 
the clause the note. appears from the findings the 
trial court that cause 4959, appellants filed their complaint and 
summons was duly issued and served appellee, who failed appear 
answer within the time required law and judgment was rendered 
against him default. There contention that appellee was not 
indebted appellant upon the note suit cause No. 4959, and 
affirmatively appears that appellant obtained judgment upon said note 
legal manner and provided law. 

interesting note that the Indiana statute more susceptible 
the construction contended for appellee than Sec. 19-916, supra, 
the New Mexico laws. The Indiana statute declares that any and all 
contracts, stipulations and powers attorney given entered into 
before the cause action shall have accrued, shall void. Under 
See. 19-916, supra, provided that any and all provisions declared 
unlawful, contained contract given entered into before the cause 
action shall have accrued, shall void; yet the construction placed 
upon the Indiana statute the Courts that State, the intent 
and purpose the legislature, was make void only those provisions 
which provide for judgment without notice service 
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process virtue the power authority executed prior the 
the cause action. 

The trial court was error declaring the judgment cause 
No. 4959 void and dismissing appellant’s cause action. 

The judgment wilt reversed. The cause will remanded with 
directions set aside the judgment, and proceed with the cause not 


Note Given Employee Violation Federal 
Statute Held Without Consideration and 
Unenforceable 


Garchell Kantar, District Court, Minnesota, Fed. Supp. 866 


ment overtime wages violation the Fair Labor Standards 
unenforceable. 

Employer gave employee check for unpaid overtime wages. 
Later employer required employee return proceeds the check, 
except for $100, for which required employee sign his note. 
was held that the requirements Fair Labor Standards Act that 
payments for overtime time and one-half the regular pay 
could not rebated agreement between employer and employee. 
The note employer required the employee sign was without con- 
sideration and was unenforceable. 


Action under the Fair Labor Standards Act 1938, seq., 
transacting business under the trade-name Kantar Provision Company, 
recover compensation for overtime work, wherein the defendant filed 
counterclaim. judgment was entered favor the plaintiff, and 
the defendant moves for new trial. 

Motion denied. 

Arthur Nelson and Gordon Wright, both Minneapolis, Minn., 
for plaintiff, opposition the motion. 

Samuel Dolf and Culhane, both Minneapolis, Minn., for 
the defendant, support the motion. 


BELL, J.—This action under the Fair Labor Standards Act, 
201 seq., recover compensation for overtime work 
performed between the dates October 26, 1940 and February 20, 1942, 


NOTE—For similar decisions see Digest (Fifth Edition) 352. 
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period approximately sixty-seven weeks. jury was waived and 
the case tried before the court. Findings fact and conclusions 
law were made and judgment ordered for the plaintiff. 

The defendant has presented appropriate motions for order vacat- 
ing the findings and judgment favor the plaintiff and for findings 
and judgment favor the defendant; or, the alternative, order 
for new trial. 

The testimony this case conflicting; many statements both 
parties cannot accepted true; some them clearly are false. 
However, the facts safely can determined from records, admissions 
and the testimony whole. Indeed, not difficult this case 
ascertain the truth. 


The plaintiff resident Minneapolis, Minnesota, meat cutter 
trade and was employed the defendant almost continuously from 
1926 February 20, 1942. 

The defendant and for many years has been engaged the sale 
and distribution meats, wholesale and retail, with his principal 
place business Minneapolis. His sales, largely hotels, restaurants 
and the Minneapolis, St. Paul and Sault Ste. Marie Railway Company 
commissary, amounted approximately $90,000 1940, $250,000 
1941, and $350,000 1942. The defendant generally employed from 
six ten men his business. 


During the period here involved, the defendant purchased sub- 
stantial part the meats used his business from packing companies 
located states other than Minnesota, such meats being shipped 
interstate commerce the state Minnesota and delivered the 
packing companies the defendant his place business Minnea- 
polis and immediately, within few days, delivered the defendant 
his customers. Such meats were commerce until delivered the 
defendant his customers. Occasional sales were made the defendant 
persons without the state Minnesota. During said period the 
defendant was engaged interstate commerce and was the 
provisions the Fair Labor Standards Act. opinion this case 
within the principles Fleming Jacksonville Paper Co., 
Cir., 128 395, affirmed Walling Jacksonville Paper Company, 
317 564, Ct. 332, Ed. 460; Higgins Carr Bros. Co., 
317 U.S. 572, Ct. Ed. 468, and Walling Mutual Whole- 
sale Food Supply Co., Cir., 141 331; Cudahy Packing Co. 
Bazanos, 245 Ala. 73, So. 720. 

The plaintiff was required the defendant his place 
business Minneapolis daily from 6:30 5:30 was the 
duty the plaintiff receive, check-in and place coolers meats 
delivered during the early morning hours the defendant the 
packing companies and this work required about three hours daily. 
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After the means had been received, was the duty the plaintiff 
enter the cooler and cut and prepare the meats for distribution the 
defendant’s customers, and this work required several hours daily. The 
balance the time the plaintiff was required assist loading meats 
delivery wagons the defendant for delivery customers. The 
plaintiff during said period was employed interstate commerce within 
the provisions the Fair Labor Standards Act and the authorities 
above cited. 

The defendant alleged eight counterclaims against the plaintiff 
promissory notes and for cash advanced between January 15, 1938, 
and December 1941. appears that the plaintiff was debt 
the defendant during the greater part his term employment and 
that deductions were made weekly from his wages apply the 
indebtedness. The plaintiff kept reliable books records his 
The defendant kept books and employed bookkeeper. His 
books showed the account the plaintiff through many years. The 
indebtedness according the books was fully paid 
April 30, 1940, again October 26, 1940, and again February 14, 
1941. 

The Wage Hour Division the Department Labor investiga- 
tion the wage situation connection with the defendant’s business 
determined that, for period several months prior October 26, 
1940, the defendant owed the plaintiff unpaid wages for overtime the 
sum $373.45. The defendant paid this sum the plaintiff 
dated February 14, 1941. the day this check was cashed, 
the defendant invited the plaintiff lunch, accompanied him the 
bank where the check was cashed, then returned with him the defend- 
ant’s place business, whereupon the defendant demanded the money 
the plaintiff had received the check. The plaintiff gave the defend- 
ant $273.45 but retained the balance $100. The defendant prepared 
note, payable demand, for the $100 and required the plaintiff 
sign and deliver him. The plaintiff testified that did not owe 
the defendant anything the time, and that gave the defendant 
$273.45 out the proceeds the check and signed the note for $100 
was afraid would lose his The testimony the 
plaintiff plus the defendant’s own books with the testimony his book- 
keeper fully sustain conclusion that the plaintiff was not indebted 
the defendant February 14, 1941. The defendant not entitled 
recover his counterclaims. The note $100, made the basis the 
sixth counterclaim, was wholly without consideration. claim 
being made the plaintiff this case for the return the $273.45. 

The basic wage for nearly ten years had been $40 per 
week. For twenty-three weeks prior April 20, 1941, the defendant 
entered his time record column designated ‘‘regular time 
the plaintiff $40 per week for each week with entry the column 
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designated ‘‘overtime pay.’’ After the defendant’s experience with 
the Wage Hour Division twenty-three alterations were made the 
book, one for each week from November 1940, April 26, 1941, 
writing over the former entry entry $12 was 
then inserted each instance the overtime pay column. The record 
then showed wage $28 per week and $12 per week overtime 
pay. The net result was the same long hours work for the plaintiff 
the same original rate pay per week without time and half for 
time worked excess forty hours per week. The record after April 
26, 1941, showed regular time pay for $28 and overtime pay $12 per 
week. 

The defendant explained that the change bookkeeping was accord- 
ance with the instructions the Wage Hour was 
the defendant prove the reason for the alterations his books and 
the change his system bookkeeping. The explanation given him 
under the was not sufficient. The defendant should have 
produced the testimony any examiner agent the Wage Hour 
Division who gave such instructions, but failed so. Therefore, 
proper assume that the testimony would have been adverse 
the defendant and that one connected with the Wage Hour Division 
suggested such change. 

provides that every employer shall pay each his employees who 
engaged commerce the production goods for commerce 
wages specified hourly rates. 

shall, except otherwise provided the act, employ persons who are 
engaged commerce the production goods for commerce for 
work week longer than specified number hours unless such employee 
receives compensation for his employment excess the hours specified 
rate not less than one and one-half times the ‘‘regular rate’’ 
which employed. 

These sections the act, the weight authority, are held 
require payment for overtime time and half the regular pay where 
the pay above the minimum well where the regular pay the 
minimum. Overnight Motor Transportation Co., Missel, 316 
572, Ct. 1216, Ed. 1682; Carleton Screw Products Co. 
Fleming, Cir., 126 537, certiorari denied 317 634, Ct. 
54, Ed. 511; Bumpus Continental Baking Co., Cir., 124 F..2d 
1258; Walling Green Head Bit Supply Co., Cir., 
Mueller Furnace Co., C., Supp. 561; Atlas Press 
Co., C., Supp. 260; Fleming Knox, C., Supp. 948. 
Furthermore, these authorities make clear that there must 
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evasion the law agreement between employer and 
system bookkeeping, designed for that purpose. 
Defendant’s Exhibit worthy consideration. follows: 


Exhibit 
Minn., 


Provision Co., 

Minn. 
Sir: 

will acknowledge receipt your check for $373.45 full 
settlement all claims against you. 

apply this amount partial credit for advances you made 

affords pleasure able partially liquidate obliga- 
tion you. 

very truly, 
James 


This document was prepared the defendant and bears the signa- 
ture the plaintiff. acknowledges receipt the $373.45, the pro- 
ceeds the check. directs that the sum applied 
credit for advances you made evidenced notes.’’ The books 
showed that the plaintiff that time was not indebted the defendant. 
The defendant testified that the books did not show some his personal 
transactions with the plaintiff. However, designated advances 
and failed produce such notes. view 
the fact that the evidence (except defendant’s oral testimony) failed 
show any indebtedness the plaintiff the defendant that time, 
the last sentence the Exhibit especially interesting. The books 
showed the personal accounts the defendant well that the 
plaintiff, and obvious that the plaintiff owed either the defendant, 
his business, any money the books would have reflected it. other 
words, the plaintiff was indebted the defendant, the latter un- 
doubtedly would have had written evidence and would have 
produced such evidence the trial. 

should observed that the time the check transaction the 
defendant made the plaintiff present suit clothes cost 
$25. This item was the subject counterclaim No. 

There little controversy about the overtime worked the plaintiff. 
The defendant, according his books, paid the plaintiff $12 per week 
overtime from November 1940, February 20, 1942, and regular 
time pay during that period $28 per week forty hours. simple 
based these data reveals that the plaintiff worked eleven 
and three-sevenths hours overtime each week. effect, the defendant 
proved his own records the overtime worked the plaintiff. The 
results the substantial accord with the testimony 
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the plaintiff. The aggregate overtime for the period was seven hundred 
sixty-five (765) hours. 

The plaintiff had been paid $40 per week for about ten years 
per hour for forty hour week, which would entitle him $1.50 per 
hour overtime pay total $1,147.50 plus liquidated damages under 
the law equal amount plus attorney’s fee $200. 

The defendant this case simply showed persistent determination 
ignore the Fair Labor Standards Act and continue his business 
according established custom. chose take back from the 
plaintiff the money due him the Wage Hour Division, 
needed the money his explained, accord- 
ing the testimony the plaintiff. Obviously altered his records 
and devised bookkeeping system effort evade the provisions 
the act. 

The findings fact, conclusions law and order for judgment are 
fully justified, and there substantial ground for new trial. The 
motions are overruled. 


Corporate Co-Maker Note Cannot Plead Usury 


Astra Pictures, Schapiro al, Supreme Court, Supp 
(24) 858 


individual co-maker note can plead defense usury, 
though corporate co-maker cannot. 


Action Astra Pictures, Inc., against Ida Schapiro, and Elite 
Tires, Inc. From order, far denied motion amend answer 
pleading the defenses usury and ultra vires, Ida Schapiro, 
appeals. 


Order modified, and modified, affirmed. 


PER entitled plead the defense usury. 
While the corporate defendant may not plead usury, the appellant’s 
intestate, who signed the note comaker, may avail that 
defense. 

Order modified the extent granting defendant’s motion 
amend the answer include the defense usury, and modified, 
affirmed, without costs. Service amended answer, before June 
12, without prejudice the present position the cause upon the 

All 


NOTE—For similar decisions see Digest (Fifth Edition) 1579. 
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Savings Bank Not Compelled Pay Depositor’s 
Funds Court Ordtr Without Presentment 
Passbook 


Kohl Realty Corporation, Supreme Court, New York 
Supp. (2d) 805 


savings bank, which the proceeds settlement action 
are deposited, not compelled make payments from said deposits 
ordered court, without the presentation passbook and 
withdrawal slip depositor. 


Action Justin Kohl, infant, his guardian litem, Chris 
Kohl, and another, against the Realty Corporation for personal 
injuries infant plaintiff. order show cause why savings 
bank, which the proceeds settlement the action were deposited, 
and the guardian litem their attorneys should not directed 
make payments from the fund deposit physicians for professional 
services infant plaintiff, ordered the court, without presentation 
passbook the guardian litem. 

Order directing the guardian litem present the passbook and 
withdrawal slip the bank. 

Edwin Berkery, New York City, for third party Emigrant 
Tndustrial Sav. Bank. 

Jacob Stein, New York City, for movant Dr. Mannheim. 


DALY, J.—By order dated March 1944, savings bank, 
which had been deposited the proceeds settlement personal 
injury action brought the infant plaintiff, was directed make 
certain payments from such funds two physicians payment 
professional services rendered said infant. The petition which 
resulted the aforesaid order was made the infant’s guardian 
litem, Chris Kohl, represented the attorneys who appeared for the 
plaintiffs the original action. 

Thereafter the physicians, their attorney, made diligent efforts 
have the guardian litem sign withdrawal slip and present the 
savings bank passbook the bank, but without success, that the 
guardian litem has refused present the passbook and the savings 
bank has refused make payment unless such passbook was produced. 
Consequently they obtained order show cause directing the savings 
bank its attorneys and the guardian litem his attorneys show 
why order should not made directing the savings bank 


NOTE—For similar decisions see Digest (Fifth Edition) 1365 
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make payments from the funds deposit pursuant the foregoing 
order without the presentation the passbook, accordance with 
Section 238, subdivision the Banking Law. Upon the return day 
the application the savings bank alone appeared opposition. 
Neither the guardian litem nor his attorneys appeared submitted 
any papers explain his refusal facilitate the carrying out the 
terms order this court which he, himself, petitioned. The 
savings bank contends that the position which has taken not 
arbitrary, technical academic; that has refused payment from 
motives self-interest, that order this court under the 
stances here will not relieve from liability its depositor, with whom 
has debtor and creditor relationship, and that any event must 
insist upon compliance with its by-laws, which require the presentation 
proper order signed the depositor and the production the 
passbook before any withdrawal payment can made. 

think that the bank’s position well taken and doubt whether 
subdivision Section 238 the Banking Law has any application 
the particular situation presented here. Yet the applicants should 
not left remediless, and the guardian litem permitted 
vent the court’s order which he, himself, has procured. Accordingly, the 
guardian litem will directed present have presented the 
savings bank question the passbook and properly signed withdrawal 
slip, time and place fixed the order herein, certified copy 
which with notice entry will served upon him personally. Upon 
his failure comply therewith application may made this court 
for such relief may proper the premises enforce its provisions. 

Settle order notice the attorneys for the guardian litem and 
for the savings bank. 


Breach Executory Warranty Between Maker and 
Payee Not Pleadable Against Indorsee Note 


Cotton John Deere Plow Co., Supreme Court Alabama, So. Rep. 
(2d) 727 


The defense breach warranty not pleadable maker 
note action note brought the indorsee the original 
payee, where the time the indorsee payee receives note executed 
maker, there was failure consideration breach warranty 
between the payee (seller) and maker (buyer). The indorsee held 
holder due course and subsequent breach seller’s 
warranty not pleadable buyer. 


NOTE—For similar decisions see Digest (Fifth Edition) 652. 
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Action promissory notes John Deere Plow Company against 
Cotton. From judgment for plaintiff, defendant appeals. 
Transferred from Court Appeals under Code 1940, Tit. 13, 102. 

Affirmed. 

Ralph Clark and Robt. Albritton, both Andalusia, for 
appellant. 

Ball Ball, Montgomery, for 


SIMPSON, J.—This appeal from verdict directed for the 
plaintiff. 

Suit two negotiable promissory notes the indorsee, John 
Deere Plow Company, against the maker, Cotton. The notes were 
payable one Jordan, independent dealer, who had sold defendant 
mill and motor. Soon after execution and long before maturity, 
Jordan indorsed and transferred the notes plaintiff company, and, 
after maturity and default thereof, the company brought this suit. 

The principal question whether the defense breach warranty 
after the indorsement and transfer the notes pleadable 
against the company whether the company protected 
from such defense holder due course. 

The recital the two notes that they were given ‘‘for the purchase 
price part the purchase price One Type W-Engine No. 1626 
One inch Hammer Mill’’ did not destroy their negotiability. was 
merely ‘‘a statement the transaction which gives rise the 
ments.’’ Negotiability not thereby affected. Code 1940, Title 39, 
Section Strand Amusement Co. Fox, 205 Ala. 183, So. 332, 

the time the company received the notes indorsee there had been 
failure consideration warranty breached, and under 
broken line authorities, the notes being negotiable, the plaintiff must 
and held holder due course. The contended later breach 
the seller’s warranty therefore not pleadable the present action. 

But, asserted that the notes are burdened with warranty 
the seller, Jordan, contained conditional sales contract executed 
with the notes and delivered plaintiff the time the 
transfer the notes; that therefore the said transferee the two 
negotiable instruments was bound the warranty the conditional 
sales contract and accepted the notes subject thereto. This not the 
law, and well considered case can found where collateral con- 
temporaneous contract containing such executory provision 
warranty has been allowed defeat the negotiability note the 
hands indorsee before maturity and before breach, though had 
notice knowledge the existing provision. 

And the cases make distinction between executory agreement 
and warranty. indorsee that the note was given 


1112 THE BANKING LAW JOURNAL 


consideration executory agreement the payee, that was 
given for the sale goods warranted guaranteed the seller, 
that the consideration was future and contingent, does not deprive the 
holder his character holder due course, the payee fails 
perform the warranty guarantee breached, where the holder had 
knowledge the nonperformance the breach prior his acquisi- 
tion the instrument.’’ Bills and Notes, 829, 330 

Sustaining authorities are legion. Here are some: Royal Tire Service 
Shades Valley Boys’ Club, 232 Ala. 357, 168 So. 139; Reliance 
Equipment Co. Sherman, 216 Ala. 214, 112 So. 822; Spires Jones, 
212 Ala. 117, 101 So, 753; Parker Hickman, Ind. App. 152, 111 
649; Advance-Rumely Thresher Co. West, 108 Kan. 875, 196 
1061; Martel Lafayette Suger Refining Co., 152 La. 248, So. 706; 
Commercial Credit Co. Co., 238 Mass. 73, 130 
179; Manufacturers Finance Corp. Andary’s Estate, 269 Mich. 
256 601; East Lansing State Bank Keil, 213 Mich. 17, 180 
Poss Meader, 189 Mich. 323, 155 425; Miller Ottaway, 
Lovrenz, 163 Minn. 18, 203 427; First Nat. Bank Carey, 153 
Minn. 246, 190 182; Hunt Dean, Mo. App., 831; 
Baker State Bank Grant, Mont. 166 27; Coffin May, 
104 347, 140 331; Intges People’s Finance Thrift Co., 
Tex. Civ. App., 1028; Cross Voss, Wash. 576, 231 
929; Cass Ave. Bank Greenwald, 224 Mo. App. 344, 
Republic Power Serv. Co. Continental Credit Corp., 178 Ark. 
Am, St. Rep. 509; Bank Sampson Hatcher, 151 359, 
308, 134 Am. St. Rep. 989; Mountjoy Parts Co. San Antonio 
Nat. Bank, Tex. Civ. App., 609; Forster Enid, 
Co., Tex. Civ. App., 176 788. 

The indorsee, for value before maturity, negotiable promissory 
note protected holder due course from the defense breach 
executory warranty unless the time acquired the note the 
had then been breached and had knowledge thereof was 
possessed facts sufficient impute knowledge, unless had 
such facts that his action taking the instrument 
amounted bad faith.’’ Snell Nat. Bank Winter Haven Janney, 
219 Ala. 396, 122 So. 362, 364; Code 1940, Title 39, sec. 58. 

Our Reliance Equipment Co. Sherman, 216 Ala. 214, 112 


So. 822, elucidates the principle: Knowledge that the note 


promise future service, otherwise executory, not such notice 
will alter the indorsee’s status holder due course. 

When the maker issues his negotiable promissory note, the law 
writes into the contract unconditional promise pay the same 


THE BANKING LAW JOURNAL 1113 


any holder indorsement good faith for value and before maturity, 
whatever may happen between the original parties the transaction. 

Unless the purchaser has notice facts which should arouse sus- 
picion the mind one ordinary business prudence that the con- 
sideration has failed, likely fail that becomes participant 
fraud the maker, protected. The maker takes the risk 
future failure consideration, and cannot pass the indorsee 
who has taken the faith the unconditional promise shown upon 
the face the 

The contention that Culbreath Guiterman, Rosenfield Co., 217 
Ala. 259, 115 So. 303, imports different view, with the result that 
defense here available, unsound. The principle that case is: 
the note connected with another instrument one contract, and 
such contract whole contains terms and conditions, which, written 
into the note would destroy negotiability, indorsee, taking with full 
knowledge the terms the contract whole, not holder 
due Royal Tire Service Co. Shades Valley Boys’ Club, 232 
Ala. 357, 358, 168 So. 139, 140. This principle without application 
here. The two cases are distinguishable that the Culbreath case 
there were certain stipulations embodied the contract which went into 
the hands the indorsee when took the note which, incorporated 
the note, would destroy negotiability. the case now before 
there were such stipulations, and the notes, with without the 
collateral contract, were clearly negotiable. 

The reason for the rule sustaining negotiability under circumstances 
here quite obvious. substantial part the credit business 
the country carried with money raised the discount notes 
given upon such executory agreements warranties, and allow such 
defense would destroy all confidence such notes negotiable paper, 
resulting the paralysis this character business. 

The opinion Baker State Bank Grant, Mont. 166 27, 28, 
well expresses the thesis: ‘‘It has often been said that negotiable 
promissory note courier without luggage whose face its own 
passport. such extent notes this character enter into and form 
substantial part the very life the commercial world that the law 
has always been solicitous exclude any rules hinder their 
free circulation and exchange. the act executing such instru- 
ment, the maker held have intended that may enter the channels 
trade and pass from hand hand unincumbered any defense not 
known exist when the transfer 

Likewise untenable the insistence that suit can defeated for 


breach implied warranty the manufacturer. The defendant bought 


from Jordan, not from the plaintiff. There was privity contract 
between the present suit parties. So, conceding the assertion that the 
plow company was the manufacturer the articles sold defendant 
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Jordan, such defense not available against the plaintiff, under the 
general rule nonliability manufacturer for warranty 
third persons way party the contract. ‘‘It well settled 
common-law rule that the benefit warranty does not run with the 
chattel its resale give the subpurchaser any right action 
thereon against original Birmingham Chero-Coia 
Bottling Co. Clark, 205 Ala. 678, 680, So. 64, 65, 667; 
Attalla Oil Co. Goddard, 207 Ala. 287, 289, So. 794; 
665, 666, Sec. 679; Am. Jur., 489, Sec. 307; also Am. Jur. 
774, See. 84. 
claim for reduction the judgment because alleged 
between the original parties the amount the 
balance the purchase price represented the notes also precluded 
this action holder due course the negotiable notes. While 
available action between the original parties, was not defense 
here. Commercial Credit Co. Seale, Ala. App. 440(4), So. 
199; Royal Tire case, supra. 

think the trial court ruled correctly the controlling proposi- 
tions law, the judgment affirmed. 

Affirmed. 


Note Gift Held Unenforceable 
Payee Against Maker 


Peters Altizer, Supreme Court Appeals West Virginia, 
Rep. (2d) 552 


note transferred maker payee gift not enforceable 
payee against the estate the maker. 

negotiable promissory note was executed and delivered 
aunt her niece who, both before and after such execution and 
delivery performed personal services for the maker the note. 
Subsequent the decease the aunt the niece brought suit against 
the estate the maker recover the note. the trial the niece 
admitted that personal services rendered were not consideration for 
the note. There was other consideration shown for the execution 
the note. 

was held upon the evidence that the transaction was in- 
complete gift and did not furnish basis for recovery the note 
against the estate the maker. 


Proceedings Dollie Toney Peters notice motion for judg- 
ment against Altizer, executor the last will and testament 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 347. 
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Arena Ferrell, deceased, recover upon negotiable promissory note 
executed decedent. review judgment for defendant upon 
directed verdict, plaintiff brings error. 

Litz, Charleston, for plaintiff error. 

Seott Ducker, Huntington, for defendant error. 


RILEY, J.—Dollie Toney Peters notice motion for judgment 
against Altizer, executor the last will and testament Arena 
Ferrell, deceased, sought recovery upon negotiable promissory note, 
dated May 28, 1932, the principal sum five thousand dollars, 
executed the decedent and payable the order plaintiff twelve 
months after date. The Circuit Court Cabell County having directed 
verdict defendant’s favor the conclusion plaintiff’s testimony, 
plantiff prosecutes this writ error the judgment entered upon said 
verdict. 

Plaintiff, fifty-six years age, has resided, since 1920, 2922 Third 
Avenue, Huntington, West Virginia, and niece the decedent, 
Arena Ferrell, who, according plaintiff’s testimony lived 1706 
(or 706) Seventh Avenue Huntington, almost continuously from 1910 
until the date her death March, 1938. Plaintiff testified that over 
period approximately twenty years she rendered personal service 
the decedent that she canned foodstuffs and sewed for her, per- 
formed laundry services both the home plaintiff and decedent, and 
rendered domestic services decedent’s home. There further testi- 
mony that plaintiff washed and ironed the clothes defendant Altizer. 
According Hazel Sanders, niece plaintiff, the latter ‘‘did some 
laundry for her [decedent], and she did some canning and some baking 
different neighbor plaintiff testified that decedent 
would bring her laundry Mrs. Peters who also ‘‘did most her 
sewing for her for years, and when she was sick she would down 
see her. went two three times with Peters when Mrs. Ferrell 
was sick, see her.’’ 

Mrs. Dorthall Pardue, Mrs. Peters’ second cousin, testified that when 
she was eleven twelve years age, and while she resided the 
Peters home, Mrs. Ferrell asked Mrs. Peters she still had the note 
she had given her, and requested that she see it. The witness testified 
that Mrs. Ferrell, when handed the note, stated, ‘‘This the one gave 
you, and want you keep it, and collect after death’’; and 
that she further stated, ‘‘Don’t try collect long live, because 
you and Mr. Altizer will have trouble over Mrs. Sanders 
quoted the decedent saying that ‘‘she wanted Mrs. Peters have 
part her estate’’ and that she had ‘‘made provisions for her pay 
for her home; she wouldn’t lose while she lived’’; and that ‘‘she was 


giving her paper make safe after she passed nephew 


plaintiff testified that Mrs. Ferrell had told him that ‘‘she had given 
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her [Mrs. Peters] note,’’ which the witness testifies saw. Another 
witness, Laura Smith, testified that Mrs. Ferrell had told her that ‘‘she 
intended see that she [Mrs. Peters] was well provided for. the 
present time she didn’t have the means, but she intended see that 
she was well provided This witness testified further that several 
weeks later, Mrs. Ferrell told her she had given Mrs. Peters note 
would take care her later on, when she was done 

About the time its execution Mrs, Ferrell, then seventy-four years 
old, delivered the note plaintiff, who retained possession thereof until 
she gave into the her attorney for use the preparation 
the instant notice. The note recites that for value received, but 
contains recital that was for services rendered decedent. 

The record contains evidence that decedent promised agreed 
compensate plaintiff for the services which plaintiff rendered that 
the note was given consideration for such services. the contrary, 
testified cross-examination that she made charges for the 
services rendered she admitted her testimony previous trial, which 
resulted hung jury, that she was ‘‘not contending that the personal 
service consideration for the note’’; and that she rendered the 
services because ‘‘I was very fond her because she spent quite lot 
time with mother and during her lifetime, and mother and 
her were very dear friends.’’ the court’s inquiry, ‘‘You are not 
contending that this $5,000 note was given for washing and other work 
that was done,’’ plaintiff’s counsel responded, ‘‘No, your Honor, 
are not.’’ 

Plaintiff testified that notations credits the amount thirty- 
five dollars appearing the back the note were made her and 
represent money which the decedent paid her. cross-examination 
she was asked, ‘‘What did you make credit upon this note for you 
weren’t charging Mrs. Ferrell for anything,’’ and she replied, ‘‘I was 
not she gave the money and credited it.’’ 

this jurisdiction promissory note transferred maker 
payee gift not enforceable the payee against the estate 
maker. McKinney Rhinehart, 102 Va. 531, pt. syl., 
equally well-settled that services, usually and commonly rendered 
person standing close blood relationship person whom 

the services are rendered, are generally presumed gratuitous. 
Ogdin, Adm’r, First Nat. Bank St. Marys, 103 Va. 665, pt. 
syl., 376; Browning Browning, 108 Va. 81, 150 
233. the case such services, the burden rests upon the payee 
establish that reasonable services were rendered upon expressed 
implied promise pay; and the absence express promise, this 
burden not discharged, and the presumption that services rendered 
near relative one declining years are gratuitous not 
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rebutted, order that such services may constitute consideration for 
note subsequently executed, where not shown that the services 
were ‘‘such nature and rendered under such circumstances would 
evince intention payment the time Pt. syl., Ogdin, 
Adm’r, First Nat. Bank St. Marys, supra. Thus has been held 
that promissory note given son his widowed mother for money 
paid for his education, after such expenditure without any promise 
expectation repayment the part either the time such 
expenditure, lacks legal consideration. Gooch Gooch, Va. 38, 
56, A., S., 930. The instant record contains 
evidence express promise pay for the services both before and 
the time rendered, and decedent’s statements, contained the 
record, her good intentions toward plaintiff, her appreciation for 
plaintiff’s kindness toward her, and her references the note made 
the presence third parties, not establish consideration for the 
note the face plaintiff’s own testimony and her counsel’s statement, 
made during the course the trial, that plaintiff was not contending 
that the note was given for the services rendered. these 
there can implication that the decedent ever entertained any 
intention recompense plaintiff, and matters not, under the facts 
this case, that part the services were rendered after the execution 
and delivery the note. 

This case distinguished from Browning Browning, supra, 
where father had directed that notes given deferred purchase money 
for real estate which has sold shall made directly from the pur- 
chaser the son payment past and future services rendered 
the father and mother; Archer, Executor, Stewart, 105 Va. 263, 
142 68, where father-in-law before his death had delivered 
money and bonds son-in-law express payment for services 
rendered before and after such delivery; Keys, Adm’r Keys, 
Va. 33, 116 681, where note, evidently given for past and 
future services contains recital ‘‘for work’’; Bade, Adm’r, Feay, 
supra; Smith Pew, 116 Va. 734, 183 53; and Rauschenbach 
Estate 122 Va. 632, 852, where notes and 
due bill given person near relative who had rendered services 
during the former’s declining years were regarded this Court 
the nature testamentary disposition, and claimant did not testify, 
the instant case, that the note was not given consideration for 
services rendered and rendered. 

Because the record does not disclose that the payments the amount 
thirty-five dollars shown notations the back the note were 
intended decedent payment the note, the case McKinney 
Rhinehart, supra, which recovery was permitted credits note 
held invalid, has application here. 

The judgment the trial court affirmed. 
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Notes Less Than Face Value Accepted Payment 
Debt Held Not Usurious 


Krevait Turover, Municipal Court Appeals for the District 
Columbia, Atl. Rep. (2d) 207 


The purchase note discount the payment 
debt note less than face value does not constitute usury. 

Defendants were indebted plaintiffs and were unable pay 
said indebtedness the plaintiffs. Defendants and plaintiffs there- 
upon entered into written agreement whereby the defendants 
executed notes discount per cent their face value multi- 
plied the number years required for maturity the notes. 
The discounted notes were taken the plaintiffs payment the 
debt and not security therefor. 

was held was not usury for give and the 
plaintiffs receive payment the debt said discounted 
There was mortgage which rendered the transaction usurious, 
even though the parties agreed that proceeds realized exceeded 
amount debt, the defendants should reimbursed accordingly 
and the event deficiency they could make up. 


Action Isadore Turover against Harry Krevait and Hunting- 
ton Construction Company for balance due under contract. From 
judgment for plaintiff for $1,009.06, the defendants appeal. 

Affirmed. 

Jacob Halper, Washington, C., for appellants. 

Irving Yochelson, Washington, (Solomon Grossberg, 
Washington, C., the brief), for appellee. 


HOOD, Associate were indebted appellee 
the sum $6,084.19 for materials used appellants the construc- 


tion houses. Appellants were unable pay appellee and negotiations 


between them led the making written agreement, the interpreta- 
tion which involved this appeal. 

The agreement provided that certain improved real estate should 
conveyed appellants trustee, that the property should sold 
and the proceeds applied payment the indebtedness due appellee. 
was anticipated that part the proceeds sale would consist 
promissory notes payable instalments and secured second deeds 
trust the property; and the agreement provided that appellee 
accepting the notes payment the indebtedness should take them 
discount their face value multiplied the number 
NOTE—For similar decisions see Digest (Fifth Edition) 1565. 
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years required for maturity the notes. Thus, note which would 
not paid full for ten years would accepted 30% discount. 

Appellee received practically cash from the sale the property 
but received three second trust notes the aggregate sum $8,200.00. 
brought suit for $1,613.01, alleging this balance was due, after 
deducting payment for repairs the houses and brokers’ commissions, 
and taking the discount the notes. the time suit held two 
the notes which instalments had been and were being collected. 
The maker the third note had anticipated payment full discount 
approximately the balance then due. 

Appellants not only denied there was any balance due but claimed 
that appellee had been overpaid. The court directed verdict favor 
appellee for $1,009.06. 

There dispute between the parties the amount the 
indebtedness, the amount notes and cash received appellee, the 
correctness the credits claimed appellee for repairs and commis- 
sions. The dispute concerns the interpretation their written agree- 
ment. the appellants’ contention that the agreement was the 
nature mortgage secure payment the indebtedness, that the 
second trust notes were effect collateral placed with the appellee 
insure payment his claim; and that the discount the notes 
allowed stand, the contract usurious. 

With respect the claim usury, not understand that 
payment debt promissory note less than its face There 
nothing the agreement the evidence indicating that was cloak 
for usurious Appellants owed appellee money which 
they could not pay. was not usury for appellants give and appellee 
receive payment the debt promissory notes discount. Even 
assume that appellee drove hard bargain and demanded 
unusually high discount, still did not make the agreement illegal. 

Appellants argue that the agreement necessity was the nature 
mortgage because provided that case the proceeds from the 
sale the properties exceeded the amount the debt appellants were 
entitled paid back such excess, and case deficiency they 
were liable pay such deficiency. Appellants’ argument, reduced 
its simplest form, that the second trust notes were taken appellee 
not payment his debt but security therefor. not 
interpret the agreement. Its terms are too long set forth this 
opinion but plainly provides that the proceeds the sales, whether 
notes, should delivered appellee ‘‘payment the in- 
debtedness’’ due him. The notes were accepted discount but 


1Ct Libby, App. 210, Fed. 620; Metropolitan Loan 
Trust Co. Schafer, App. 356. 
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clear that the discounted value the notes was received 
payment the indebtedness. 

the time making the agreement, the houses had not been sold 
and was not known what price they would sell; neither was 
known whether the proceeds would cash second trust notes. 
Therefore, neither the form nor amount the proceeds was then known. 
The proceeds might more than enough pay the indebtedness 
might less than the amount required. This uncertainty led the 
provision that the appellants would entitled the excess, any, 
and liable for the deficiency such should This provision, how- 
ever, did not convert the agreement into mortgage make the notes 
collateral the indebtedness, 

think the trial court correctly construed the agreement one 
providing for application the discounted value the notes 
payment the debt and making appellants liable for any balance not 
thus paid. After crediting the agreed value the notes and the cash 
received, balance remained unpaid. Appellee was entitled judgment 
therefor. 

Affirmed. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Violation Rule Against Perpetuities—Separability Provisions 
Trust 


New Rochelle Trust Co., Surrogate’s Court, Supp. (2d) 602 


Petitioners proceeding for the settlement their executorial 
sought construation provisions decedent’s will 
Decedent died survived her son and his wife and year old son. 
Under paragraph ‘‘Sixth’’ the will, decedent created trust her 
residuary estate follows: 

give and bequeathed the New Rochelle Trust Company 
New Rochelle, New York, the balance said rest, residue and 
remainder estate, trust nevertheless for the following uses and 
purposes: invest the same and keep the same invested, and pay 
the interest thereon, and the income therefrom during 
his lifetime, monthly installments upon the death said 
direct that the income from said trust fund shall 
paid his wife and the remaining the income from 
said trust fund shall paid any children said son surviving 
him that time the time the youngest child surviving said 
son reaches the age (28), the trust fund herein created shall 
distributed follows: the surviving wife said son, one- 
the principal said trust fund, the surviving children 
said son, one-half the principal said trust fund, divided 
equally among them. Should son not survived his 
the entire principal sum shall divided equally among his surviving 
The son decedent, individually and executor, and his 
wife contended that the trust provision was invalid its entirety be- 
cause the power alienation the trust property was unlawfully 
suspended. 

was held that the rule against perpetuities was violated the 
attempted perpetuation the trust until such time the youngest 
child surviving decedent’s son should reach the age years. The 
use the word ‘‘youngest’’ indicated that the possibility children 
the son being born subsequent the death testatrix was within 
her contemplation. The duration the trust, therefore, was unlaw- 
fully measured. 
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The court further held that the primary trust for the benefit the 
decedent’s son could effectuated notwithstanding the subsequent 
invalid trust provisions. The invalid portions the trust being capable 
removal without any violence being done the testatrix’s primary 
intention, such removal effectuated, leaving the valid part untouched. 
the matter the legal investments, the court held that the affirma- 
tive grant discretion investments, ‘‘I also give them the power 
invest reinvest said trust funds whatsoever seems them 
the best their judgment sound and was sufficiently 
broad permit the investment in, retention non-legals the 
executors. the absence showing negligence imprudence 
the retention the securities the estate, the court would not make 
any direction with respect thereto. 


Carrying Charges 


Estate Bothwell, California District Court Appeals, 855 


The trustee, the instant case, took the trust property decree 
partial distribution 1929. Among the assets were ranch property 
Colorado and bonds several South American republics. The 
Colorado property was kept until 1940, when was sold for $14,000. 
Although not entirely unproductive, this property was held con- 
tinuing loss the trust, the carrying cost exceeding the income for 
the year period $3,734.90. These annual losses were reported 
the trustee from time time his accounts having been paid out 
general income and all the accounts, but one, were approved 
presented. The South American bonds were sold 1940 for $20,310.63. 
The trustee his tenth account reported the amounts received for the 
Colorado land and South American bonds the trust, 
which the income beneficiaries objected, contending that the proceeds 
should have been apportioned between principal and income and 
from much the order refused such apportionment. 

was held that the duty sell being mandatory, there was 
equitable conversion 1929, the date decree distribution. Inas- 
much the trust instrument expressed intention effect equit- 
able conversion realty into personalty, and the trustees delayed 
making such conversion, thereby resulting loss the trust estate 
and the loss income life beneficiaries during the period delay, 
the court applied the principles apportionment the proceeds 
the sale the realty effect payment the life beneficiaries 
the proceeds the sale amount equal the income which 
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have been available them the trustee had been prompt making 
the conversion. The same rule apportionment was applied the 
South American bonds, which went into effect 1931 1932. The 
apportionment dated from date when duty sell arose, which court 
assumed when the respective defaults occurred. 

was also held that the going rate return trust investments 
governed, rather than the higher rate named the bonds. The court 
further held that the trustee’s charge net loss carrying the 
Colorado property income was erroneous. The fact that orders 
approving accounts had approved such methods was not conclusive, 
inasmuch the problem apportionment had not then arisen and did 
not arise until sale was made. was further held that should 
appear retrial that income beneficiaries their conduct had estopped 
themselves from objecting charging the carrying cost income, 
different rule would applicable. ‘‘As the apportionment the 
proceeds the sale bonds, the Restatement method the better one 
use the instant The Restatement but one method 
apportionment, whether the sale securities other 


Interpretation Inconsistent Provisions Trust 


Lauchs’ Estate, Pennsylvania Orphan’s Court, No. 26018, October 1944 


Testator attempted provide for the distribution the corpus 
trusts upon the termination thereof, through the use two inconsistent 
provisions, the first applying the trusts terminated the death 
the life beneficiaries before after the death the testator, the second 
death after the death the testator. 

was held that the second provision was applicable the distribu- 
tion the corpus trusts terminated the death the life bene- 
ficiaries after the death the testator. 


“Totten Revoked Subsequent Will Testator 


Shelley’s Estate, Surrogate’s Court, Supp. (2d) 570 


Decedent his will bequeathed bank accounts, deposited three 
savings banks name decedent, trust for his brother, his wife 
trust for his brother absolutely his brother predeceased his wife, 
but bequeathing said accounts, his wife predeceased his brother, 
decedent’s daughters trust for brother absolutely predeceased 
daughters. Executors decedent’s estate brought application for 
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construction the paragraph decedent’s will containing the above 
mentioned bequest. The executors contended that the will, which was 
executed subsequent the creation the above mentiond bank 
accounts, constituted proper revocation the ‘‘Totten’’ trusts. 

was held that the execution the will subsequent the creation 
the trust accounts for the decedent’s brother revoked the original 
declaration disaffirmance where reading the will estab- 
lishes that such was the testator’s intention. Such testator’s intention 
was manifest the instant case. the proper disposition the 
bank accounts, the court held that the decedent’s will created trust 
for the life the decedent’s brother the corpus paid decedent’s 
wife the daughters equally, upon the death the brother. The 
contention the executors that passive trust had been created and 
that the executors should permitted pay the amounts deposit 
the brother beneficiary was incorrect. 


Construction Terms Will—Duration Tenure Granted 
Testator 


White White, Virginia Supreme Court Appeals, No. 2866, October 1944 


Decedent testate stated his will that wanted his wife ‘‘to have 
home the mansion house with Arnold son), long she remains 
widow.’’ 

was held that the words ‘‘with Arnold’’ merely identified and 
described the place where the widow was have her home. The dura- 
tion the widow’s residency was governed the length the 
period ‘‘she remains widow.’’ The tenure the widow’s right 
the use the mansion house was not limited the life estate given 
the son Arnold, but the period during which she remained decedent 
testate’s widow. 


Improper Expenditures Realty Executor 


Turner Morson, Supreme Judicial Court Massachusetts, 1944 1193, 
September 12, 1944 


Testatrix devised parcel real property consisting large old 
fashioned home with extensive grounds her executors trust sell 
and divide the proceeds among four children. The will provided that 
the executors could postpone the sale long they thought proper and 
also postpone the distribution the rest the estate for the 
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purpose paying taxes and upkeep expenses pending sale. The 
property was not marketable the time testatrix died 1931. The 
land could not divided into house lots. Subsequent the property 
becoming vacant 1934, and there being other tenant available for 
the property, one the executors moved into prevent deterioration, 
paying rent. The executors made considerable renovation the 
property, which were found not for the specific benefit the 
executor occupying it, but improve the chance selling the house. 

was held that the expenditures executors for the upkeep and 
modernization testatrix’s property were improper. The court refused 
charge the executor occupying the house with rent his account 
because there was agreement for inasmuch all parties-interested 
knew his and voiced objections. The court however 
charged the executors for expenditures made exécutors renovating 
property, which did not enhance the selling value the property. The 
court further held that the executors were not charged for having 
failed sell the real estate. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Remainder Charity Deductible Despite Possibility Invasion 


Commissioner Estate Hume, Circuit Court Appeals, Ninth 
Circuit, No. 10649 


Mary Hume died December 20, 1940. her will she left 
the residue her estate trust her niece, Priscilla Shand, and 
respondent, Wells Fargo Bank Union Trust Company. The income 
the trust fund was paid her niece for life and the niece’s 
death various charitable organizations. The trustees were empowered 
apply such part the principal they deemed reasonable assist 
the niece case her need ‘‘on account any sickness, accident, want 
other emergency. decedent’s death, niece was years age. 
She had independent means, and her own income together with the 
trust income than sufficient for her ordinary needs. The 
problem presented whether computing the federal estate tax the 
amount the charitable bequest may deducted from the gross estate 
under 812 (d) the Internal Revenue Code, Title A., and 
applicable Treasury Regulations. 

was held that there was substantial evidence support the conten- 
tion the estate that the possibility invasion corpus for the benefit 
life tenant remote that can disregarded and that the value 
the remainder interest bequeathed charity was proper deduction 
from the gross estate. 


Trust Subject Possible Reversion Held Taxable 


Central Hanover Bank Trust Co., Trustee United States, Court 
Claims, No. 46003 


The the trustee trust created Clare Johnson 
1922. She was years old that time and intended remarry. She 
transferred some $600,000 worth property the trustee trust 
pay the income herself during her life. The trust instrument further 
provided: ‘‘and upon death assign, transfer and set over the 
said shares stock and any increase thereof, and any and all other 
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securities held Trustee under the terms and provisions the 
trust, three children, and the survivor, survivors them, 
equal shares, but any said three children has predeceased 
and left issue him her surviving, assign, transfer and set over the 
share such child would have received living its issue equal parts.’’ 
The trust instrument expressly declared itself irrevocable. When 
the decedent died 1941 the children were all still living and two 
them had living children. was conceded that under the facts the 
particular case the reservation income was not controlling factor 
question taxability. 

was held that the transfer was includible the gross estate 
transfer effective after death because the possibility that 
would have reverted the decedent her three children had all pre- 
deceased her without issue, following the rule stated Klein S., 
231, and Helvering Hallock, (1940) 309 106. 


Return Income Distribution Beneficiary Held Not Taxable 


Pearson Commissioner, Tax Court, Tax Court 


taxpayer received certain income distribution from estate 
1940. Because estate tax deficiency established later the 
same year, the trustee had pay $13,600 additional estate tax together 
with interest. The testamentary trustee, under Pennsylvania law, de- 
manded the $13,600 from the beneficiary. The latter refunded this 
amount the trustee and then claimed deduction therefor his income 
tax return. The Tax Court held that the taxpayer, being under legal 
obligation refund the amount, was entitled reduce his income dis- 
tribution $13,600 for monies refunded the trustee. 


Transfer Trust Held Taxable Where Trustor Reserved Power 
Appointment Exercisable Upon Surviving Designated 
Beneficiaries 


Eldredge and Pa. Co. for Ins. Lives and Grant. Ann. 
Rothensies, District Court, Penn Civil Action No. 3113 


Decedent created irrevocable trust 1930 with respect certain 
shares stock then owned The trust instrument directed the 
trustees pay the net income the settlor during her life. Upon her 
death, the corpus was divided and conveyed equal shares 
her children living that time, the issue any deceased child taking 
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such child’s share per stirpes. child and issue any deceased 
child should living her death then the corpus was distributed 
the settlor might will appoint. default both surviving 
remainderman and such appointment, the property was pass 
the settlor’s heirs. Upon her death the trustor was survived three 
and one grandchild. 

was held that the trust was part the gross estate because 
reservation power appointment exercisable the event the trustor 
survived the children issue such children. 


Tax Liability Enforced Against Donee 


Winton Reynolds, District Court, Minn., No. 883 Civil 


1937 David Winton, hereafter referred donor, made 
gift $5,110 plaintiff, his wife. the same year created and 
made gifts three trusts for the benefit his minor children. his 
gift tax return claimed and was allowed exclusion $5,000 for 
each the four gifts under section 504 (b) the Revenue Act 1932. 
The Commissioner reaudited donor’s 1937 return and disallowed the 
exclusions for the three trusts the ground they were future interests 
property. 1935 and 1936 donor had also made substantial gifts 
each three trusts created 1935 for the benefit the minor 
children and was allowed $5,000 exclusion for each gift. Upon reaudit 
the 1937 return, the Commissioner disallowed these exclusions taking 
the position they were likewise gifts future interests property. 

Section 505 the Revenue Act 1932 allows deduction 
computing the net gifts for any calendar year, specific exemption less 
the aggregate amounts claimed and allowed exemptions previous 
years. Donor had exhausted this specific exemption, the disallow- 
ance these exemptions computing the net gifts for the purposes 
the 1937 return increased the taxable ‘‘net gifts’’ for that year and 
had the effect further increasing the deficiency $1,529.79. The 
Commissioner determined the total deficiency $3,536.28. the 
period within which assessment could made against the donor had 
expired, notified the trustee and plaintiff, donee and transferee, 
that proposed assess each for the deficiency. stipulated that 
the donor was solvent and able pay the tax during the period which 
assessment could have been made against him. 

The Court decided the issues against the taxpayer holding: (1) 
that the continued solvency the donor does not preclude liability 
part donee for unpaid tax gifts other donees the same donor 
‘in the same calendar year where the statute limitations bars action 
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against the (2) that gifts trust for minors were future interests 
property and not entitled annual exclusions where beneficiaries 
had right present enjoyment possession income principal; 
(3) that the Commissioner may disregard allowances erroneously granted 
prior years when computing tax liability any subsequent year even 
though the statute limitations bars reaudit earlier returns. 


Assets Substituted Trust Includible Gross Estate 


Decedent created trust which his daughter was beneficiary and 
she was required join him any termination the trust. They 
terminated it, and the corpus was their direction delivered her 
immediately after creation another trust her with the same corpus. 
Decedent was life beneficiary the income both trusts. was held 
that the decedent was grantor the second trust, and the value the 
corpus was properly included his gross estate. 


Intervening Life Estate With Power Invasion 


Estate Ben Sternheim Commissioner, Circuit Court Appeals, 
Ninth Circuit, No. 10662 


Decedent created revocable inter vivos trust, known the Ben 
Sternheim trust, which Wells Fargo Bank was named trustee. The 
income from the trust property was paid his sister, Blanche 
Sternheim, from the date decedent’s death until the sister’s death 
which time the corpus was distributed certain charitable 
institutions. For the duration the life estate the trustee was author- 
ized use the principal, ten per cent its value each year, 
the event sickness, accident, want, other emergency the life 
beneficiary. The sister had ample income for her needs from trust 
which she had created, which decedent was trustee. Due the 
commingling the assets the two trusts decedent, was necessary 
invade the corpus decedent’s trust for the sister’s support, for 
short period, which amount was paid back full, and, again 
invasion was made settle tax controversy, involving both trusts. 
The Tax Court intimated that they would have held the entire corpus 
deductible charitable bequest, except for the evidence the 
two invasions, and this they erred. ‘‘The value thereof must 
determined from data available the time the death the decedent.’’ 
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Determination Estate Tax Deficiency Board Tax Appeals 
Held Bar Suit for Recovery Any Part Tax 


Moir United States, District Court, Mass. Civil Action No. 2657 


this case the taxpayer elected the Board Tax Appeals (now 
Tax Court) for the redetermination estate tax deficiency. 
The Court decided that the earlier litigation the Board Tax Appeals 
barred subsequent claim for refund based deduction attorneys’ 
fees, the District Court, regardless whether question deduc- 
tion such fees was pressed before could have been decided the 
Board Tax Appeals. The language Section 319 (a) clear and 
unambiguous and can given only construction. the executor 
elects the Board Tax Appeals forum for the redetermination 
estate tax deficiency, cannot then sue any court for the recovery 
‘‘any part such 


Transfer Life Policies Held Made Contemplation Death 


Decedent assigned life insurance policies upon his own life the 
face value $50,000 his wife, the beneficiary named therein, approxi- 
mately thirty days before his death from cancer for which had under- 
gone two unsuccessful operations prior the transfer, consideration 
the payment him their approximate cash surrender value, 
amounting slightly more than $10,000. 

was held that the transfer the policies was made contempla- 
tion death and was not for adequate and full consideration, and 
the value the policies transferred was properly included the 
decedent’s estate for estate tax purposes. 


Value Entire Corpus Subject Reversion Includible Gross 
Estate 


Estate Dominick, Tax Court, Tax Court Memo, Docket No. 2409 


trust instrument executed decedent over eighteen years prior 
his death three interests were provided for his son, the prime bene- 
ficiary, who was under when his father died: (1) income until 
was 25; (2) principal attaining 25; and (3) power appointment 
will should his father and mother die before attained 25. 
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stipulation taxpayer stated the total value the son’s three interests 
but failed divide that value into the three components. 

The Tax Court upheld Commissioner’s inclusion the entire corpus 
the trust decedent’s gross estate under Sec, 811 and (d) 
and under doctrine Helvering Hallock, 309 106. 
Although the taxpayer failed split the value the trust into the 
three components, the Court nevertheless because the harsh result will 
permit supplemental stipulation the value the separate interest, 
thus correcting the omission the necessary values the record. 


Valuation Close Corporation Stock 


Steckel Commissioner, Tax Court, Memo, Docket No. 2762 


Gifts shares stock close corporation were made donor 
September, 1940, December, 1940, and December, 1941. The 
stock was valued the Commissioner the basis sale Septem- 
ber, 1940. was held that the 1940 sale price was not representative 
the stock’s value, the sale was made certain individuals 
corporation controlled them, that the purchaser was not 
position exercise independent volition. determining the value 
the stock the dates the respective gifts, consideration given 
all the evidence, including balance sheets, future earnings, the effect 
future litigation, and all other pertinent facts. 


Property Held Pass Under Exercise Special Power 
Appointment 


Janes Reynolds, District Court, Minn., No. 473 Civil 


Decedent died testate 1940. Executor her estate sought deter- 
mination rights under her husband’s will. declaratory judg- 
ment proceeding the local state court held that the husband’s will 
trust under which the wife took life estate and special 
power appointment over the remainder, which special power she 
exercised under her will. 

The Court held that the state court’s construction husband’s will 
was controlling. Under the law force where death occurred 
before October 21, 1942, the transfer property under the exercise 
special power appointment not subject Federal estate tax. 


Social Security 

OSTS our social security 

program will rise level 
more than $11 billion per annum 
1960, the proposed Wagner- 
Murray bill enacted. This 
the conclusion the Tax Founda- 
tion which has just issued study, 
“Social Security, Its Present and 
Future Fiscal Aspects.” This $11 
billion cost, are reminded, 
move than the 1940 federal budget 
also nearly five times the 
amount spent city, state and 
federal governments for public 
education 1940, and billion 
more than the amount spent na- 
tional defense the 1941 fiscal 
year. way contrast, the 
estimated cost the existing 
social program, 1960, only 
about billion. 

The Wagner bill comes for 
considerable criticism. For one 
thing, the study finds “obscure 
and difficult clear interpreta- 
tion.” Furthermore, while the 
proposed legislation would make 
extensive changes, there has been 
indication that proper con- 
sideration has been given many im- 
portant matters that must 
thoroughly explored. fact, 
explanation has been given and 
basic data has been presented 
support these far-reaching 
changes. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Among the problems raised 
the bill are: 

Serious questions adminis- 
tration. These arise from the fact 
that the Wagner bill extends 
coverage farm labor and domes- 
tic servants. 

The problem the farmer. 
The farmer will required 
withhold per cent farm wages 
paid $3,000. will also 
have match this withholding 
putting another per cent 
anemployer. Moreover, self- 
employed person, will also 
required pay per cent the 
fair value his own services. 

The very important matter 
the future solvency the social 
security system. “The principal 
characteristic the Wagner bill,” 
the report remarks, “is its exten- 
sion benefits virtually all di- 
rections. Surely, after per 
cent tax gross taxable wages 
has been collected, important 
pause and consider whether 
system benefits should 
promised that may absorb con- 
siderably more than the yield 
such tax.” 

Difficulties administrative 
control the case benefits for 
temporary and permanent dis- 
ability. 

Medical hospitalization 
benefits represent one 
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biggest costs the Wagner bill. 
fact, even though per cent 
all taxable wages would allo- 
cated for this purpose 1960, 
further subsidy $827 million 
would required from the tax- 
payer. 

What the bill would do, 
course, would put the Fed- 
eral Government, with its powers 
subsidy, the health insurance 
business. The aftermath would 
probably ultimate repeal 
compensation 
laws well the forced liquida- 
tion private insurance com- 
panies now offering hospital, acci- 
dent and disability coverage. 

The Wagner-Murray measure 
also provides for the Federaliza- 
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tion the unemployment compen- 
sation system. This would result 
the transfer, the federal govern- 
ment, state reserves which now 
total billion. this connec- 
tion, the report estimates that 
states having large amounts 
war contracts and covered work- 
ers are presently able pay the 
maximum benefits, for the maxi- 
part its covered labor force. 
This could paid out the funds 
available its unemployment ac- 
counts February 29, 1944. 

This objective study was begun 
1943 the research staff the 
Tax Foundation. was directed 
Dr. Harley Lutz Prince- 
ton University. Professor 
Tebbut Northwestern Univer- 
sity organized the statstical pro- 
cedures which the study’s esti- 
mates cost were based. 

Equity Prices and Double 
Taxation 

has been previously noted 
these columns, there exists strong 
support for the elimination 
double taxation corporate in- 
come used pay stock dividends. 
seems likely that such correc- 
tion will incorporated the 
forthcoming post-war tax pro- 
gram. 

Elimination double taxation 
should have stimulating effect 
share prices. Should the prospec- 
tive legislation exempt from the 


whatever income paid out 
dividends, would result in- 
creased corporate earnings after 
taxes, and increase dividends 


Center 

AKRON. Kirst Central Tower 

CINCINNATI....... 

Derrolt............. 

MINNEAPOLIS..... 

15th Street 

San Fran 

WasHINGT 


distributed. Great Britain, may 
observed, follows the practice 
exempting, from the corporate 
tax, all dividend payments. 

Solving the double taxation 
problem could also accom- 
plished through another method. 
Stockholders could granted 
tax credit the extent that the 
dividend paying corporation paid 
taxes. More specifically, the 
corporation was paying taxes 
the rate per cent, the indi- 
vidual stockholder would only 
liable for taxes this dividend in- 
come the extent that his per- 
sonal liability surtax rates ex- 
ceeded per cent. 

One the other these two 
methods likely put the 
statute books after the war over. 


The Reserve Ratio 


The Federal Reserve 
quires that the twelve Federal Re- 
serve banks maintain gold reserves 
per cent against Federal Re- 
serve notes circulation. also 
requires that reserves per 
cent maintained gold law- 
against deposits. 
These two reserve requirements 
are combined and averaged the 
weekly Federal Reserve statements 
and, early December, the ratio 
was below per cent. 

During 1943, currency cir- 
culation expanded about bil- 
amount currency outstanding 
was the amazing total $25 
billion, and was still rising the 
monthly rate some $600 million. 
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obvious, therefore, that the 
reserve ratio will experience 
further erosion and that 
rapidly approaching the legal 
limit. 

course, violation the re- 
serve ratio would more 
psychological than practical im- 
portance. Nevertheless, rea- 
sonable believe that there will 
forthcoming requests for legis- 
lative action which will lower the 
reserve ratio governing Federal 
Reserve deposits and notes. 
course, reduction the reserve 
ratio can avoided through the 
issuance Federal Reserve Bank 
notes, but this course action 
not deemed likely since might 
tend create disturbance the 
money market. 

Back far 1933, the Eco- 
nomic Policy Commission the 
American 
proposed that there established 
required minimum relationship 
between the amount our mone- 
tary gold and the combined total 
our Federal Reserve notes and 
bank deposits.” its report, the 
commission explained that most 
the money actually used consisted 
bank deposits which were trans- 
ferred check and that there was 
directly required gold reserve 
behind these deposits. also 


pointed out that financial embar- 


rassment only occurred when the 
public expressed 
preference for currency instead 
bank deposits. Accordingly, was 
proposed that the reserve behind 
currency and bank deposits 
legally combined one total. This 


suggestion can still adopted 
advantage. 

Insurance Company Realty 
Investments 

Life insurance companies con- 
tinue dispose their real 
estate. Total holdings the end 
the third quarter, stood $1, 
131,000,000, reflecting sales, since 
the first the year, $229,000,- 
000. additional $223,000,000 
under contract for sale and will 
liquidated the near future. 

may noted that aggregate 
holdings real estate the life 
companies the smallest record 
since 1933. may also ob- 
served that the percentage total 
assets absorbed real estate 
holdings the lowest since 1930. 
fact, the figures are adjusted 
reflect the properties now under 
contract for sale, the percentage 
the smallest since 1928. 

the total realty holdings, 
some $270,000,000 are farm prop- 
erties while $861,000,000 are city 
properties. The latter figure, how- 
ever, includes the home office build- 
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ings owned the companies. 
the properties under contract for 
sale, $128,000,000 are farm.and 
$95,000,000 are city. Net realty 
holdings remaining are $142,- 
000,000 farm and $766,000,000 
city. One-fourth the city hold- 
ings represent home office proper- 
ties which may considered 
permanent investments. 


Foreign Investments 


Dr. Herbert Feis, well-known 
economist the Department 
Commerce, the opinion that 
the United States should join 
investment organ- 
ization” after the war. safe- 
guards, proposes that all im- 
portant decisions the organiza- 
tion receive the unanimous consent 
the largest contributors or, 
the alternative, that this country 
retain veto right over operations 
that draw upon the investment 
fund for American dollars. Either 
these provisions, Dr. Feis in- 
formed the Institute Postwar 
Reconstruction New York Uni- 
versity, would preclude the use 
American resources support 
foreign governments repugnant 
unfriendly us. 

Dr. Feis believes advisable 
that the United States respond 
the more urgent needs foreign 
countries for capital, provided 
they are friendly this country 
and devoted peace. However, 
points out that should enter 
upon investments, this 
time, with clear understanding 
the problems and limitations in- 
volved. 


and Holly... 
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supplies month send 
soldier overseas and 
these supplies are all 
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paper. 

Blood plasma need- 
for treating the thou- 
sands wounded and 
sick left the wake 
war. Every precious 
blood plasma wrapped 
corrugated paper and 
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Your old newspapers 
can help speed the re- 
turn the nation 
peacetime 
you make sure 


EVERY SCRAP EVERY KIND WASTE PAPER 
NEEDED TODAY 


U.S. VICTORY WASTE PAPER CAMPAIGN 


ucts has been seriously 
curtailed meet all mil- 
itary demands for these 
products. Before normal 
civilian needs can met 
again, thousands tons 
waste paper will 
needed the mills. 


Your wastebasket 
scraps can help supply 
the needed wrapping 
and packaging materi- 


you make sure 


they are collected. 


bottle life-saving 


Your old magazines 
and books can help 
meet present vital 
needs—if you make 
sure collected. 


Industry’s conversion peacetime produc- 
tion and the demobilization the armed forces 
will require vast supplies paper. 
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ROBABLY it’s only natural for 

here home feel that the war’s 
almost won, the way the good news has 
been pouring in. 

But the war’s not over for him—not 
long sight! And he’s just one 
few more that will stay over 
there until they finish the bloody mess. 
kill time for few months—or years 
—in some hospital. 

What about you? 

forget the unfinished business. It’s still 


hear the wars practically over...back 


your war, and still costs lot. 

dig down deep this time. Dig down 
till hurts, and get yourself hundred- 
dollar War Bond over and above any 
you now own—or are now purchasing. 
This 6th War Loan every bit im- 
portant our complete and final Vic- 
tory was the first. 

Don’t George it”—get your- 
self that added bond for the sake the 
guys that can still killed. After all, 
you’re safe and sound and home. That’s 


Buy least one extra $100 War Bond today 
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This is an official U.S. Treasury advertisement—prepared under auspices of 
Treasury Department and War Advertising Council 


points in a week. Again every- 
body was buying everything. 
Depression? Phooey 
thought we'd found a way to 
lick depression, 


Whata boom 

World War No. Money 
came easily—went easily. 
Everybody was splurging. 
Prices went skying. Sugar 
eventually hit 28¢ a pound! 


apple venders. WPA. 
er, can you spare 
Prices dropping. Wages drop- 
ping. Everything dropping— 
except the mortgage ! 


THINGS keep prices down 
and help avoid another depression 


Buy only what you really need. 


When you buy, pay more than the ceiling 
prices. Pay your ration poinis full. 


Keep your own prices down. Don’t take 
advantage war conditions ask for more— 
for your labor, your services, the goods 


you sell. 


Save. Buy and hold all the War Bonds you 
can afford—to help pay for the war and insure 
your future. Keep your insurance. 


A United States War message prepared by the War Advertising Council; approved by the Office of War Information; and contributed 


Bye-bye, boom. 
closed; men laid off. Prices 
and wages sinking fast. Some 
that dough blown 
would have come mighty 
handy, then. 


splurging again. 
Americans have been earning 
more. But even today there 
are fewer goods to spend it on 
—so prices rise. DON’T LET 
ALL HAPPEN AGAIN! 


EVERY 
WAR BOND 
BUY 
WILL HELP 


KEEP 


by this magazine in co-operation with the Magazine Publishers of America. 
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Prosperity. Stocks fifty had we? Bread lines, 
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